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Senator from New Hampshire [Mr.
HumpaREY], the Senator from Louisi-

ana [Mr. JOHNSTON], the Senator from -

South Dakota [Mr. PressiLEr], the
Senator from Delaware [Mr. RoTH],
the Senator from Alaska [Mr. Sn:-
vENS], the Senator from South Caroli-
na {Mr. THURMOND], the Senator from
‘Virginia [Mr. WarxNerl, the Senator
from Missourl [Mr. Bompl, and the
Senator from Oklahoma (Mr. BOREN]
were added as cosponsors of Senate
Joint Resolution 164, a joint resolu-
tion designating 1990 as the “Interna-
tional Year of Bible Reading.”
SENATE JOINT EESOLUTION 178
At the request of Mr. D’AMaTo, the
names of the Senator from Kansas
(Mrs. KASsENBAUM], the Senator from
Colorado [Mr. ArMsTRONG], the Sena-
tor from Rhode Island {Mr. PrLL], the
Senator from South Carolina [Mr,
HoLuingsl, the Senator from Wyo-
ming [Mr. S1MPsoN], the S8enator from
Wisconsin (Mr. Kasten], and the Sen-
ator from Alaska {Mr. STEvVENS] were
added as cosponsors of Senate Joint
Resolution 178, a joint resolution des-
{gnating the week beginning Septem-
ber 17, 1989, as “Emergency Medical
Services Week”.
SENATE JOINT RESOLUTION 176
. At the request of Mr. D’AmaTo, the
names of the Senator from New York
[Mr. MoyniHAN], the Senator from
Ohio {Mr. UM], the Senator
from Utah [Mr. GarN], the Senator
from Virginia [Mr. RosB], the Senator
from Hawall [Mr. INOUYE], and the
Senator from Hawall [Mr. MATSURAGA)
were added as cosponsors of Senate
Joint Resolution 176, a joint resolu-
tion to designate September 29, 1989,
“Nat.ional Sibllngs of Disabled Per-
sonsDa.y
SENATE JOINY RESOLUTION 133
At the request of Mr. DoLg, the
. names of the Senator from Connecti-
cut [Mr. Dobp], the Senator from New
Jersey {Mr. LAUTENBERG], the Senator
from Virginia {Mr. Ross), the Senator
from North Carolina {Mr. SAKrorp],
and the S8enator from ‘Texas [Mr.
BENTsEN] were added as cosponsors of
Senate Joint Resolution 182, a joint
resolution to commemorate the 50th
anniversary of Little League Baseball.
SENATE JOINT RESOLUTION 188
At the request of Mr. D’AMaTO, the
name of the Senator from Connecticut,
IMr. Dobp) was added as a
of Senate Joint Resolution 188, a joint

resolution designating the week of Oc¢-

tober 23, 1989, through October 29,
1989, as “Eating Disorders Awareness
Week.”
SENATE J(_)IN‘I‘ RESOLUTION 1904

At the request of Mr. LAUTENBERG,
the name of the Senator from Virginia
{Mr. RoBr] was added as a cosponsor
of Senate Joint Resolution 194, a joint
resolution designating November 12-
18, 1989, as “National Glaucoma
Awareness Week.”

AMENDMENT XO. 698

At the request of Mr. WnsoN, the

names of the Senator from Kansas
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[Mra. KassznBauM] and the Senator
from Oklahoma {Mr. Bomen] were
added as cosponsors of amendment
No. 698 proposed to H.R. 3014, a bill
making appropriations for the legisla-
tive branch for the fiscal year ending
September 30, 1990, and for other pur-
. AMEWNDMENT MO, 709

At the request of Mr. HaTcH, the
names of the Sensator from Nebraska
[Mr. KerreY], the Senator from Arizo-
na [Mr. McCain], the Senator from
Kentucky [Mr. McCoxnEgLL], and the
Senator from South Carolina {Mr.
THURMONRD] were added a3 coSponsors
of amendment No. 709 proposed to 8.
933, a bill to establish a clear and com-
prehensive prohibition of discrimina-
tion on the basis of disability.

SENATE CONCURRENT RESOLU-
TION 68-—-AUTHORIZING A CON-
CERT ORN THE ~ CAPITOL
GROUNDS

Mrs. KASSEBAUM (for herself, Mr
Prul, Mr. BoeN, Mr. SARBANES, Mr
Kxrry, Mr. Smox. Mr. SaxroRp, Mr
MoYNIHAN, Mr. Lucar, Mr. BoscH-
wITZ, Mr. MURKOWSKI, and Mr, MAcCK)
submitted the following concurrent
resolution; which was referred to the
Committee on Rules and Administra-
tion:

8. Con. Rrs. 68

Resolved by the Senate (the House of Rep-
resentalives concxrring), That the National
Park Service shall be permitted 1o sponsor a
concert by the American S8oviet Youth Or-
chestra on the Capitol grounds on Tueaday,
August 28, 1990, such concert to be free to
the public and arranged not to interfere
with the needs of under condi-
tions to be provided by the Architect of the
CapitoL .
® Mrs. KASSEBAUM. Mr. President,
the American Soviet Youth Orchestra
performed brilliantly last summer at
the Kennedy Center under the direc-

‘tion of Zubin Mehta. It was & moving
and unforgettable evening not only for

these fine young musicians from the
United States and the Soviet Union
but also for the audience.

The nationwide competition for t.he
1890 American Soviet Youth Orches-
tra is in its final stages. In July 1990,
the 50 United States winners will join
with thelr 50 Soviet counterparts tn
rehearsals at the Moscow State Con-
servatory, to be followed by the
Moscow performance and a tour of the
Soviet Union and five cities in Europe.
The orchestra will then travel to the
United States where plans call for a
performance on the Capitol grounds
and public concerts iIn major US.
cities.

In this country, ‘the Oberlin College
Conservatory of Music {8 sponsoring
the orchestra, and in the Soviet Union
the sponsors are the Ministry of Cul-
ture and the Moscow State Conserva-
tory. First Lady Mrs. George Bush is
the American honorary chairman.
Mrs. - Raisa Gorbachev has recently
been invited to be the Soviet honorary
chairman.
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-The orchestra needs the permission
of Congress to perform on the Capitol
grounds. The enclosed concurrent res-
olution simply provides that permis-
slon and does not have funding as an
objective. The orchestra is supported
primarily by donations from individ-
uals, corporations, and foundations.

8S8enator CrarsorNE Prii, chairman -
of the Committee on Foreign Rela-
tions, and I are pleased to submit this
concurrent resclution. We would like
to thank our colleagues on the com-
mittee who are cosponsoring t.he con-
current reeolutlon.o

SENATE RESOLUTION 174 COM-
MENDING THE CREW OF
UNITED FLIGHT 232 AND PER-
SONNEL FROM THE FEDERAL
AVIATION ADMINISTRATION

Mr. DOLE (for himself, Mr. MITCH-
FLL, Mr. HoLLINGS, Mr. DANFORTH, Mr.
Forp, Mr. McCain, Mr. Gorron, Mr.
QGRrassLEy, Mr. Harmkix, Mr. Hou-
PHREY, Mr. KASTEN, Mr. ABRMSTRONG,
Mr. Coats, Mr. HarcH, Mr. PACKWOOD,
and Mr. WaLwor) submitted the fol-
lowing resolution; which was consid-
ered and agreed to:

8. Res. 174 4

Whereas, on July 19, 1889, the lives of 184
people on board United Filight 232 were
saved, in large part, because of the heroic
actions of the crew;

Whereas, the flight's cockpit crew,-Cap-
tain Alfred Haynes, First Officer Willam
Records, Second Otficer Dudley Dvorak and
Flight Instructor Dennis Fitch, performed

Owens, Kathy Yeoung Shen and Susan
White, performed with poise and courage {n
adviging passengers prior to the crash and
then assisting them in exiting the aireraft;

Randy Youngberg, performed with poise
and courage In assisting United Airlines
Flight 232 make an emergency landing st
Sloux City. Iowa: Now, therefore, be it

Resolved, That the United States wishes
to commend the crew members of the
United flight 232 and the Federal Aviation
Administration personnel involved with
United flight 232 for their exemplary ef-
forts on behalf of the passengers of that
{flight.

AMENDMENTS SUBMITTED

AMERICANS WITH DISABILITIES
ACT

HARKIN AMENDMENTS NOS. 711
AND 712 :

Mr. HARKIN proposed two amend-
ments to the bill (S. 933) to establish a
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of discrimination on the basis of dis-
ability, as follows:
AMERDMENT NoO. 711

On page 92, line 18, insert a comma afber
‘“‘agent’’.

AMENDMENT NO, T12

uagn page 86, line 23, strike 2" and insert

BOSCHWITZ AMENDMENT NO.
713

Mr. BOSCEHWITZ proposed an
amendment to the bill S. 833, supra, as
follows:

Onpa.geﬂi.betweenunes'?anda insert
the following new paragraph

(3) JuniciaL Consmmnon —In a civil
action under paragraph (1), the court, when
considering what amount of civil penalty, if
any, is appropriate, shall give consideration
to any good faith effort or attempt to
comply with this Act by the entity,

HOLLINGS (AND CHAFEE)
AMENDMENT NO. 714

Mr. HOLLINGS (for himself and
Mr. CHArer) proposed an amendment
to the bill 8. 933, supra, as follows:

(1> Amend section 304(bX4) by inserting
“except as provided in section 305(d),” im-
mediately after “other providers,”; by strik-
ing “6 years"” and inserting in lieu thereof “7
years”; and by striking “5 years” and insert-
ing in lieu thereof *“6 years”.

(2) Amend section 306(a) by striking “Ar-
chitectural and Transportation Barriers
Compliance Board established under section
502 of the Rehabilitation Act of 1973 (29
U.S.C. 792)” and inserting in lleu thereof
“Office of Technology Assessment”.

(3) Amend section 305(c) to read as fol-
lows:

*“(c) ApvisoRY CoMMITTEE.—In conducting
the study required by subsection (a), the
Office of Technology Assessment shall es-
tablish an advisory committee, which ghall
consist of—

“(1) members selected from among private
operators using over-the-rcad buses, bus
manufacturers, and lift manufacturers;

“(2) members selected from among indi-
viduals with disabilities, particularly individ-
uals who use wheelchairs, who are potential
riders of such buses; and

*(3) members selected for their technical
expertise on issues included In the study.
The number of members selected under
each of pardgraphs (1) and (2) shall be
equal, and the total number of members se-
lected under paragraphs (1) and (2) shall
exceed the number of members selected
under paragraph (3).”.

(4) Amend section 305(d) by striking
“Board,” and all that follows and inserting
in leu thereof “Office of Technology As-
gsessment, including any policy options for
legislative action, shall be submitted to the
President and the Congress within 36
months after the date of enactment of this
Act. If the Presldent, after reviewilng the
study, determines that compliance with the
requirements ot section 304(a) on or before
the applicable deadlines specified in section
304(b)(4) will result in a significant reduc-
tion in intercity bus service, eech such dead-
line shall be extended by one additional
year.”.

(¢:)] Amend section 305 by adding at the
end the following new subsection:

“(e) Rxview.—In developing the study re-
quired by subsection (a), the Office of Tech-
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clear and comprehensive prohibition -

nology Assessment shall provide a prelimi-
nary draft of such study to the Architectur-
al and Transportation Barriers Compliance
Board established under section 502 of the
Rehabilitation Act of 1973 (28 U.8.C. 792).
The Board shall have an opportunity to
comment on such draft study, and any such
comments by the Board made In writing
within 120 days after the Board’s receipt of
the draft study shall be incorporated as part
of the final study required to be submitted
under subsection (d).”.

HELMS AMENDMENT NO. 715

Mr. HELMS proposed an amend-
ment, which was subsequently modi-
fied, to the bill 8. 933, supra, as fol-
lows:

At the appropriate place In title I, insert

the following new section:
SEC. . AMENDMENTS TO THE REHABILITATION
ACT.

(a) HaANDICAPPED INDIVIDUAL.—Section
T(TYB) of the Rehabllitation Act of 1973 (28
U.8.C. 706(8XB)) is amended—

(1) in the first sentence, by striking out
“Subject to the second sentence of this sub-
paragraph, the” and inserting in lieu there-
of “The”; and

(2) by striking out the second sentence
and inserting in lleu thereof the following:
“Notwithstanding any other provision of
law, but subject to subsection (C) with re-
spect to programs and activities providing
education and the last sentence of this para-
graph, the term ‘individial with a handicap’
does not include any individual who current-
1y uses illegal drugs, except that an individ-
ual who is otherwise handicapped shall not
be excluded from the protections of this Act
if such individual also uses or is also addict-
ed to drugs. For purposes of programs and
activities providing medical services, an indi-
vidual who currently uses fllegnl drugs shall
not be denied the benefits of such programs
or activities on the basis of his or her cur-
rent use of {llegal drugs if he or she is other-
wise entitled to such services.

(C) Por purposes of programs and activi-
ties providing educational services, local
educational agencies may take disciplinary
action pertaining to the use or possession of
{llegal drugs or alcohol against any handi-
capped student who currently uses drugs or
alcohol to the same extent that such disci-
plinary action is taken against nonhandi-
capped students. Furthermore, the due
process procedures at 34 CFR 104.36 shall
not apply to such disciplinary actions.”

(D) For purposes of sections 503 and 504
of this Act as such sections relate to em-
ployment, the term ‘individual with handi-
caps’ does not include any individual who is
an alcoholic whose current use of alcohol
prevents such individual from performing
the duties of the job In question or whose
employment, by reason of such current alco-
hol abuse, would constitute a direct threat
to property or the safety of others.”.

(b) Section 7 of such Act (29 U.S.C. 706) is
further amended by adding at the end
thereof the following new paragraph:

*(22) The term °‘illegal drugs’ means con-
trolled substances, as defined in schedules I
through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812), the posses-
sion or distribution of which is unlawful
under such Act. The term “illegal drugs”
does not mean the use of a controlled sub-
stance pursuant to a valid prescription or
other uses authorized by the Controlled
Substances Act or other provisions of feder-
al law.”.
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HELMS AMENDMENT NO. 718

Mr. HELMS proposed an amend-
ment to the bill 8. 933, supra, as fol-
lows: ‘

At the appropriate place in the bill, add
the following:

“For the purposes of this Act, the term
“disabled”’ or “disability” shall not apply to
an individual solely because that individual
is a transvestite.”.

HARKIN AMENDMENTS NOS. 717
AND 718

Mr. HARKIN proposed two amend-
ments to the bill 8. 933, supra, as fol-
lows:

AMENDMENT No. 717

Page 92, line 24, strike “or” before “ob-
serving”, and add “or administering” after
“observing”.

Page 93, lines 34 Strike lines 3-4 and
insert the following:

‘(3) a person or organization covered by
this Act from establishing, sponsoring, ob-
serving or administering the terms of a bona
fide benefit plan that is not subject to State
laws that regulate insurance.”

“Provided that paragraphs (1), (2), and (3)
are not used as & subterfuge to evade the
purposes of title I and ITI.

Anﬁnm No. 718

On page 50, strike line 21 and all that fol-
lows through page 51, line 21.

On page 51, line 22, strike “(d)” and insert
‘“(c)”.

On page 52, between lines 8 and 10, insert
the following new section:

SEC. 104. ILLEGAL DRUGS AND ALCOHOL.
(2) QUALIFIED INDIVIDUAL WITH A DISABIL-
1ry.—For purposes of this title, the term
“qunliﬂed individual with a disabflity” shall
not include any employee or applicant who
is a current user of illegal drugs, except that
an individua) who is otherwise handicapped
shall not be ex¢luded from the protection of
this Act if such individual algso uses or is
als0 addicted to drugs.

(b) AUTHORITY ©of COVERED ENTITY.—A
covered entity—

(1) may prohibit the use of alcohol or ille-
gal drugs at the workplace by all employees;

(2) may require that employees shall not
be under the influence of alcohol or illegal
drugs at the workplace;

(3) may require that employees behave in
conformance with the requirements estab-
lished under the Drug-Free Workplace of
1988 (41 U.8.C. 701 et seq.) and that trans-
portation employees meet requirements es-
tablished by the Secretary of Transporta-
tion with respect to drugs and alcohol; and
. {(4) may hold an employee who is a drug
user or alcoholic to the same qualification
standards for employment or job perform-
ance and behavior that such entity holds
other employees, even if any unsatisfactory
performance or behavior is related to the
drug use or alcoholism of such employee.

(¢) DrRUG TESTING.—

(1) Ix crRERAL—FoOr purposes of this title,
a test to determine the use of illegal drugs
shall not be considered a medical examina-
tion.

(2) ConsTRUCTION.—Nothing in this title
shall be construed to encourage, prohibit, or
authorize the conducting of drug testing of
job applicants or employees or making em-
ployment decisions based on such test re-
sults.

On page 52, line 10, strike “104” and insert
105",
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ulgg"page 52, line 17, strike “105" and insert
y On”pa.ge 52, line 22, strike “108" andg insert
“l(o)qnupage 53, line 4 strike “105” and insert
"lgglnpa.ge 63, line 6, strike “107" and insert
“:ézx"page 93, llne 20, strike “106” and tnsert

DOLE (AND OTHERS)
AMENDMENT NO. 719 -

Mr. DOLE (for himself, Mr. DOMEN-
1c1, and Mr. GRASSLEY) proposed an
amendment to the bill S. 933, supra.. as
follows:

On page 95, strike lines 4 through 14 and
insert the following new sul

(8) PLAN FOR ASSISTANCE.—

(1) In rxEmAL—Not later than 180 days
after the date of enactment of this Act, the
Attorney Qeneral, in consultation with the
Chairman of the Equal Employment Oppor-
tunity Commission, the Secretary of Trans-
portation, the Chairperson of the Architec-
tural and Trensportation Barriers Compli-
ance Board, and the Chairman of Federal
Communications Commission, shall develop
& plan to assist entities covered under this
Act, along with other executive agencies
and commissions, in understanding the re-
sponsibility of such entities, agencies, and
commissions under this Act.

(2) PusLicAaTION OF FPLAX.—The Attorney
General shall publish the plan referred to
in paragraph (1) for public comment in ac-

cordance with the Administrative Procedure.

Act (6 UB.C. 551 et seq.).

(b) AGEXCY AND PUBLIC ASSISTANCE.—The
Attorhey General is authorized to obtain
the assistance of the other Federal agencies

in carrying out subsection (a), tncluding the -

National Council on Disabflity, the Presi-
dent's Committee on Employment of People
with Disabilities, the Small Business Admin-
tstration, and the Department of Com-
merce.

() IMPLEMENTATION.—

(1) AUTHORITY TO CONTRACT.—Each depart-
ment or agency that has responsibility for
implementing this Act may render technical
assistance to individuals and institutions
that have rights or responsibilities under
this Act.

(2) IMPLEMENTATION OF TITLES.—

(A) Trroe I.—The Equal Employment Op-
portunity Commission and the Attorney
General shall implement the plan for assist-
innce. as described In suhsectlon (), for title

(B) Trrpox I1.—

) I mmz.—-Except as provided for in
clause ({1), the Attorney Genersal shall im-
- plement such plan for assistance for title I

(i1) ExcxrrioN.—The Secretary of Trans-
portaton shall implement such plan for as-
glstance for section 203.

(C) Trrix II1.—The Attorney General, in
coordination with. the Secretary of Trans-
portation and the Chalrperson of the Archi-

Transportation Barriers Compli-

ance Board, shall implement such plan for
assistance for title ITI.

(D) TrrLE IV.—The Chairman of the Fed-
eral Communications Commission, in co-
ordination with the Attorney General, shall
lmplement such plan for assistance for title

(d) GRARTS AND CONTRACTS.—

(1) In cxwErAL—Each departinent and
agency having responsibility for implement-
ing this Act may make grants or enter into
contracts with individuals, profit institu-
tions, and nonprofit institutions, including
educational institutions and groups or asso-
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clations representing -individuals who have
rights or duties under this Act, to effectuate
the purposes of this Act.

(2) DISSEMINATION OF INFORMATION.—Such
grants and contracts, among other uses,
may be designed to ensure wide dissemina-
tion of information about the rights and

dutles established by this Act and to provide

information and technical assistance about

- techniques for effective compliance with
this Act.

(¢) FAILURE TO RECEIVE ASSISTANCE.—AN
employer, public accommodation, or other
entity covered under this Act shsall not be
excused from meeting the requirements of
this Act because of any faflure to receive
technical assistance under this section.

GRASSLEY (AND OTHERS)
AMENDMENT NO. 720

Mr. GRASSLEY (for himself, Mr.
DoLrx, Mr. Sepecrer, Mr. HUMPHREY,
and Mr. Nusxn) proposed an amend-
ment. to the bill 8 933, supra, as fol-
lows:

At the appropriate place a.dd the follow-

ing:
Notwlthstandlnz any ‘other provision of -

this Act or of Law, the provisions of this Act
shall apply in their entirety to the Senate,
the House of Representatives, and all the
instrumentalities of the Congress, or either
Hou.se thereof.

HUMPHREY AMENDMENT NO.
: 721 :
Mr. HUMPHREY proposed an
amendment to the bill S 933 supra. as
follows:

At the end of the bfll, add the following:
For purposes of this Act, an individual

wit.h a “disability” shall not include any in-
dividual who uses fllegal drugs, but may in-
clude an individual who . has successfully
completed a supervised drug rehabilitation
program, or has otherwise been rehabilitat-
ed successfully, and no longer uses fllegal

However, for purposes of covered entities
providing medical services, an individual
who uses {llegal drugs shall not be denied
the benefits of such services on the basis of
his or her use of {llegal drugs, if he or she is
otherwise entitled to such services.

ARMSTRONG (AND HATCH)
AMENDMENT NO. 722

Mr. ARMSTRONG (for himself and
Mr. HatcH) proposed an amendment
to the bill S. 933, supra, as follows:

At the end of the bfll, add the following:

Under this act the term “disability” does
not include “homosexuality,” “bisexuality,”

estism,” “pedophilia,” “transsexua-

“transv )
1ism,” “exhibitionism,” “voyeurism,” “com-

pulsive gambling,” “kleptomania,” or “pyro-
mania,” “gender identity disorders,” current
“paychoactive substance use disorders,” cur-
rent “’peychoactive substance-induced organ-
ic mental disorders,” as defined by DSM-
III-R which are not the result of medical
treatment, or other sexual behavior disor-

DOLE AMENDMENT NO. 723
Mr. DOLE proposed an amendment

to the bill 8. 933, supra, as follows:

At the appropriate place, insert the fol-
lowing new secplou: :
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SEC. .EXPENSING OF CERTAIN CAPITAL EXPEND-
ITURES TO ASSIST DISABLED. -

(a) AppITIONAL ItEMS ELIGIBLE ror Ex-
PENSING.—Section 186(b) of . the Internal
Revenue Code of 1986 (relating to defini-
tions) is amended by adding at the end
thereof the following new paragraph:

“(4) CErTAIM ITEMS INCLuDED.—The term
‘qualified architectural and transportation
barrier removal expense’ shall include any
of the following expenses in connection
with a trade or business which are chargea-
ble to capital account:

“(A) Expenses for auxiliary aids and serv-
ices (as defined In section 3(1) of the Ameri-
cans With Digabilitieg Act of 1989).

in section 3(8) of such Act) to individuals
with disabilities.” .

(b) DECREASE IN Maxmaoum AMOUNT WHICH
May Br Exrxxpzp.—Section 180(c) of the
Internal Revenue Code of 1988 is amended

“$35,000" and inserting .
“$25, 000".

(¢) Errrctive Date—The amendments
made by this section shsall apply to taxable
years beginning after December 31, 1889.

HARKIN AMENDMENT NO. 724

. Mr. HARKIN proposed an amend-
ment to the bill 8. 933, supra, as fol-
lows:

mx;..t the appropriate place insert the follow-

8hould any provlsion in this Act be found
to be unconstitutional by a court of law,
such provision shall be severed from the re-
mainder of the Act, and such action shall
not affect the enforceability of the remain-
ing provisions of the Act. - -

LIMITATIONS OF CIVIL CON-
TEMPT SENTENCES IN THE
DISTRICT OF COLUMBIA

SASSER (AND HATCH)
AMENDMENT NO. 726

Mr. MITCHELL (for Mr. SAsSER, for
himself -and Mr. HaTcH) proposed an
amendment to the bill (8. 1163) to
amend the D.C. Code to limit the
length of time for which an individual
may be incarcerated for civil contempt
in a child custody case in the Superior
Court of the District of Columbia and
to provide for expedited appeal proce-
dures to the D.C. Court of Appeals for
individuals found in civil contempt in
such s case, as follows:

On page 2, line 15, after "11—1101(1)"
insert “and (4)”.

LEVIN AMENDMENT NO. 726

Mr. MITCHELL (for Mr. LEVIN) pro-
posed an amendment to the ‘bill 8.
1163, supra, as follows:

At the end of the bill, add the following:
SEC. 4. APPLICABILITY OF AMENDMENTS AND

REPORT.

(a) ArpPuicaBILITY.—The amendments
made by this Act shall cease to apply on the
date that is 18 months after the date of en-
actment except that such amendments shall -
applytoa.nypersonmmmemtedfordvﬂ
contempt in a child custody case on or
before the date that the a.mendment ceases
to be in effect.
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, does Tot. go-far enoughtoadequately "
,protect public health.- - e
EBDC is the most widely used fungt-

cide in the world. Approximately one-

third of all our fruits and vegetables
are treated with the chemical. The
of EBDC first came to light as
88 1970. Despite recommenda-
ns- from: EPA staff in--1971 that
EBDC be banned, the Government de-
layed taking any action on the pesti
cide.
Like Rlp Van Winkle, our Govern-
_ment has slept for two decades, taking
no action on EBDC. The EPA received
the latest data demonstrating the
health risk-of EBDC from the Nation-

gﬁ

g8

. a significantly higher. risk assoclated

with EBDC than previously .estimated.

by the agency. EPA should go beyond

the Industry’s voluntary actions and -

‘takestrongerstepatolnsurethatour
food supply is safe. '
EPA’s data shows that E'BDC is

health. EBDC fungicides. concentrate -

lnprowssedfoodsasE'I‘U whichmn
.causecancer

“The industry suspension does not.
apply to EBDC use. on such important: -

" crops as. bananas, cranberrles, grapes,
onlons, almonds, asparagus, peanuts,
potatoes, corn, wheat; and :tomatoes.

. A number of these crops pose a sig-
nificant threat to - human health when

. EBDC is used -on them. But the worst
risk comes from tomatoes. Fresh toma-
toes pose a substantial risk, and the
danger of processed tomatoes is even
higher. This risk is particularly trou-
bling because of the large numbers of

-tomatoes consumed - by - Americans
every year. Children face greater risks
from pesticides because they eat more

fruits and vegetables per- pound of-

body welght, and with their bodies

still developing therefore, the effect of -

. the chemicals is more toxic on them.

The - Natural . Resources Defense
.Council estimates that half the risk
from EBDC’s harmful agent to pre-
_schoolers comes from processed toma-
toes. The pizza, ravioll, and spaghetti
are part of the regular menu ltems in
school cafeterias across this country.
According to a 1987 National Academy
of Sciences study, ‘“under EPA’s worst-
case assumptions the estimated die-
tary oncogenic—cancer—risk from
tomato products may be 15 percent of
the total dietary oncogenic rlsk from
pesticide residues.”

One study showed there was a risk
of 7 in 10,000; that is to say, 7 of 10,000
people consuming a normal diet of
fruits and vegetables would get cancer

- a8 & result of the use of this fungicide.

The amount of this ¢hemical that
remains on the market represents
twenty times the level that the EPA
considers as safe. Therefore, I believe
strongly that EPA should promptly
step In where industry fears to tread.
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i+ iMr; President, -1 mrge my colleagues -
““to-"join ‘'with me in seeking effective
"and speedy sction by the Environmen-
tal Protection Agency to eliminate the
health risk of this fungicide, - EBDC,
.on the foods most Amerlcans love to

. eat..

TWO OF NEVADA'S MOST
. . EXEMPLARY YOUTHS .
‘Mr. REID. Mr. President, I . rise

today to salute two of Nevada's most.

exemplary youths, Chris O’Brien and

Eddie . Brooks. Their selfless compas-

sion and extraordinary bravery helped
save the lves of two Californla, accl-

: »dent victims, -
. knowledge that EPA has data showing .

- O'Brien a.nd Bi'ooks, both students
;at Gorman, were participating in a

baseball tournament . {n Union’ City, .

- CA, oyer the July Fourth weekend. On

their return. from a nearby 7-Eleven,

.the boys heard loud noises, ‘initially
dismissed as fireworks. Upon closer in~

- spection, they found the wreckage of &

1987 Corvette, which plummeted over
40 feet {nto a ravine. The boys’ quickly

f :déscended the steep. hill, hoping.to

-find the victims alive.
- “When we got to the bottom of the
hill and saw what happened, I thought

* v to” myself, ‘here we go—=this-is what

-wevegottodo"' Brooks said.
" While Brooks applied medical ‘proce-
‘dures he learned from his father,
O'Brien spoke to the.other victim,
seeking to soothe her nerves. Once the
victim ‘regained composure, ‘O’Brien
sought help, bringing reecue workers
to the remote area. - -

Chris O'Brien and Eddie Brooks are

modern heroes in every sénse of the
word. ‘Thanks to their quick thinking

and grace under pressure, the victims
escaped an otherwise life-threatening
situation. I am proud ‘of their heroic
rescue, and applaud their exemplary
behavior. They are truly an asset to

their State and to the entire country.-

Izzy Marion, the boys’ coach, hearti-
ly applauds their efforts. “It was like
fate that they came along and knew
eniough to take care of the people.
That shows a lot of good upbringing in
their famflies. We're very proud.”

We are all proud of Chris and Eddie
and the example of courage they
showed at a moment's notice.

I close by urging my colleagues to
join me in acknowledging two real-life

heroes, Chris O’Brien a.nd Eddle'

Brooks. ’

DR. TIRS8Q DEL JUNCO. .
~-Mr. REID. Mr. President, I rise
today to pay tribute to an outstanding
individual, Dr. Tirso del Junco. On Oc-
tober 20, the Hispanic Business and
Professional Women’s Club of Las
Vegas will honor Dr. del Junco as the
1989 Hispanic Man of the Year.”
Dr. del Junco’s outstanding accom-
.plishments document a long history of

service and dedication. Dr. del Junco-

‘came to the United States from Cuba
in 1949, already armed with his medi-

§dror

- cal-degree.- Thanks to his ¢oinpassion -
and professionalism, he 860n became a
respected member of the medical com-
munity and established a very success-
ful practice. Del Junco also enjoys
continued success 88 an entrepreneur,
making great contributions to the
business community.

Dr. del Junco.is involved in numer-
ous clvic organizations, including Hol-
lywood Park Charities, Inc., where he -
currently serves as president. The Sa-

-lesian Boys Club is also honored to

have del Junco serve on the board of
directors. All of these accomplish-
ments are testament to Dr. delJuncoa

.selﬂess compassion. -

Despite his a.ccompllshments in the
United States, Dr. del Junco has not
forgotten his Cuban roots. In 19861, del
Junco “joined the Cuban Army of Lib-
eration as a medical officer in the ill-
fated Bay of Pigs. Undéterred by the
mission’s fallure, del Junico continues
to tight communism at every turn. He
was, in fact, one of the guiding forces
behind the. creation of Radio Martl

-His invaluable service i8 a benetit to us

all.

Dr. Tirso del Junco is-an out.standing
choice for the “1989 Hispanic Man of -
the Year.” It is my honor to pay trib-
ute’ to this -exemplary . lndlvidual. a

" man very. worthy of this high award.

I'm sure .my distinguished coueag'uea

'join me in heartfelt tha.nks.

o CONCLUSION OF MORNING A' :

"BUSINESS

" The ACI‘ING PRESIDENT prb tem :
pore. Morning business is now closed.

AMERiCANS WiTH DISABILITIES- '
CT
The ACTING PRESIDENT pro tém-

pore.. The hour of 10 am. having ar-
_rived. the Senate will now proceed to

the ‘consideration of 8. 933 under the
previous order. The clerk will report.

‘The assistant legislative clerk read
as follows:

Abm(S.933)toestabllshn.clearmdoom
prehensive prohibition of discrimination on
the basis of disability.

The Senate proceeded to consider
the bill, which had been reported from
the Committee on Labor and Human
Resources, with an amendment to

_strike all after the enacting clause and
‘insert in lieu thereof the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrTLE.—This Act may be cited as
the “Americans with Di:abtlit{a Act aof
1989,

(b) T4BLE OF CONTENTS.—The table of con-
tents is as follows: :

Sec. 1. Short title; table of contentas.
Sec. 2. Findings and purposes.
Sec. 3. Definitions.

TITLE I-EMPLOYMENT -

Sec. 101. Definitions.
Sec. 102. Discrimination.
Sec. 103. Defenses.
Sec. 104. Posting notices.
Sec. 105. Regulations.
Sec. 106. Enforcement.
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Sec. 107, E.tfecttnedate.
m&H—-PUBLIC&ERVZCES
Sec. 201. Definition. - :
Sec. 202 Dtacﬁmina.ﬂon. St
Sec. 203. Actions applicable topu.bucb'am-
- . portation provided by public
mmtaeouidereddttcmvuna-

tory, -
Sac.ZMRwulauom.
Sec..205. .

Sec. 2¢8. Eﬂecuvedue.
TITLE III—PUBLIC ACCOMMODATIONS
AND SERVICES OPERATED BY PRI-
~ VATE ENTITIES .
" Sec. 301. Definftions. .
Sec. Jo02. thibi.tiicon of dixrlnana.ttoa by
accommaodations.

publ
Sec. 303. New construction in public accom-
) ‘modations and potential places
of employment.
Sec. 304. Prohibition of discrimination n
public trowsportation services
- : provided by private entities.
Sec. 305, Study. . :
Sec. 306. Regulations.
Sec, 307. Exemption for prina.tc clubs and
religious organizations.
Bec. 308, Enforcement.
Sec. 309. Effective date,
TITLE {V—-TELECOMMUNICATIONS
-RELAY SERVICES

Sec. 401. Telecommunication services
hea

TITLE V——MISCE’LLANEOUS PROVISIONS

Sec. 501. Construction.

Sec. §02. Prohibition against reta.uauon
ard coerclon.

Sec. 503. State tmmunity. .

Sec. 504. Regulations by the architectural
and ~ {ransportation barriers

compliance board.

Sec. 505. Attorney’s fees.

Sec. 506. Technical assistance.

SEC. 2 FINDINGS AND PURPOSES.

(a} FINDINGS.—Congress finds that—

(1) some €3,000,000 Americans have one or
more physical or mental
thianumberhincrwﬂnyazﬂwpopulauon
as a whole-is growing older; .

(2) historically, society has tended to iso-
late and segrepale individuagls with disabil-
itles, and, despile some improvements, such
forms of discrimination against individuals

with disabilities continue tobcaaaiaua'

and pervasive social problem;
(3} discrimination against {ndividuals
with disabilities persists in such critical

14} unlike individuals who ha.ve experi-
enced discrimination on the basis of race,
sez, national origin, religion, or age, {ndi-
viduals who have experienced discrimina-
tion on the basis of disability have aften had
?&}:Qal recourse to redress such discrimina-

(5) individuals with disadilities contin-
ually encounter varlous forms of discrimi-
nation, including outright intentional ez-
clusion, the discriminatory effects of archi-
tectural, transportation, and commaunica-
tion barriers, overprotective rules and poli-
cies, fallure to make modifications to exist-
ing faéﬂttm and practices, exclusionary

rs/cemuadaza,nauonupom.andother
3tudieahabcdocumntedthatpoophwuh
tties,uamup.occmuwmr

. the United States dillions
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. status in our society, and are M disad-
- Iy, and

educationally;
m(ndivtdwalswﬂhdiubmtiamadu-

powerlamm,inourwctetv. based on .
" characteristics that are beyond the control

aof such individuals and resulling from ster-
eolypic assumptions not truly fndicative of
the {ndividudl abilily af such {ndividuals to
participate in, and contridule to, sociely;
(aimeﬂauou:pmpermahmgardinyin-
with disabilities are to. assure

ciency for such indfviduals; end

(9) the continuing eﬁstenoeq!mmtrud
snnecessary discrimingtion and prefudice
denies people with disabilities the opportu-
nity to compete on an equal basis and to
pursue thosé opportunities for which our
Jfree society @ fustifiably famous, and costs
.af dollars in uR-
mmumnaﬁmndependm-

(1) toprov(de adearundcmnpreheuioc
national mandate for the elimination af dis-
erimination against individuals with dis-
abilities;

{2) to provide clear, strong, consistent, en-
forceable

plays a central role in enforcing the stand-
ards establtshed in this Act on behalf of in-
dividuals with disabilities; and

(4) to invoke the sweep of congresstonal

merce.iﬂordatoaddrwtlwnqbrmof
discrimination faced day-to-day by people
with disabilities
SEC 3. DEFINITIONS,
As used in (his Act:
(IJAUxu.uRYAmsmmvrm—mtam

with hearing

-(B) qualified readers, taped texts, or other
effectine methods of making visually deliv-
ered mata'lall avatlable to Mivtdual: with
otsual tmpal

(C) aequttition or mod{ﬂcwtton ofequ{p-
ment or devices, and

(D) other similar services and astions.

(2) Dmasnury.—The term . “disability”
meam,wuhmecttoanindwﬁual— :

(A) a physical or mental impairment that.
substantially limils one or more af the
magor life activities of such individual

(B} a record of such an impairment; or -

(C) being reparded as having such an im-
patrment.

(3) StaTR.—The term “State” means each
af the several States, the District of Colum-
bia, the Commonwealth aof Puerto Rico,
Guam, American Samoaq, the Virgin Islands,
the Trust Territory of the Pactfic Islands,
and the Commonwealth qof the Northern
Mariana Islands.

TITLE I-EMPLOYMENT

SEC. 101. DEFINITIONS, Ce
Aawedtnthiautle.

11) ‘CoMMIZSSION. —The term. . ‘Camm
means the Equal Employment Opportunity
Commission established by section 705 of

the Civil Riphls Act of 1964 (42 U.5.C. 2000e-.

4).
(2 CovrEp EwTrTY.—The letm. “cooered
entity” means qn employer; emplayment.
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af this title, an employer means a
person engaged in an {ndustry alfecting
commerce who has 25 or more employees for
each working day in each of 20 or mare cal-
endar weeks tn the current or preceding
year, and ary agent of sxch person. :

{B) ExcrrTioNs.—The term "mn:lowr"

Controlled Substances Act 121 US.C. 812,
the possession or distribution of which is
unlawful under such Act The term “illegal
drug” does naot mean the use of a controlled .
substance pursuant to a valid prescription
or other uses authorized by this Act
(6) Pxr3oN, x1C.—The terms “person”.
*labor orpanization”, “employment
agency”, “commerce”, and “industry affect-
ing commerce”, shall have the same mean-
inoghwn:uchtmm_tumwlq!m
Civil Rights Act of 1964 (42 U.S.C. 2000e).
(7) QUALIFIED INDIVIDUAL WITH A DISARH.-~
rrv.—The lerm “qualified individual with a
disability”™ means an individuagl with a dis-
reasonable

such individual holds or desires. .
(8) REASONABLE ACCOMMODATION.—The tn.rm
“reasonable accommodation” may include—
(A) making existing factlilies used by em-
ployees readily accessible to and wsable by
individuals toith disabilities; and ’
{B) job restructuring, part-time or modi-

tions, {raining malerials or policies, the pro- .
pision af qualified readers or interpreters,
and other similar accommodations for indi-
viduals with disabilities.

(9) UNDUE HARDSMIP.—

(A) IN GENERAL.—The term “mdu hard-
ship® means an action requiring :ign(ﬁeuwt

an undue hardship on a covered entity, fac-
tors to be considered include—

(i) the overall size of the business of a cov-
ered entity with respect to the number of em-
ployées, number and type of facilities, and

uonand:tructuraofvwworkfomafﬂch
entity; and

(uumenatunaadcoatafmcaccoauno-
dattonneadedunderthisﬁct
SEC. 102. DISCRIMINATION.

(@) Genzrar Rurx—No covcrai enutr
shaudbcﬂminane against a gualified indi-
vidual with a disability because of the dis-
ability af such individual in reganrd to job
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application procedures, .the hiring or dis-
charge of employees, employiee compensa-
tion, advancement, job training, and other
terms, eondiu\om, and privileges of employ-

16) CONSTRUCTION.—As used in subsection
(a), the term “discrimination” includes—
(1) Umiting, segregating, or classifying a

job applicant or employee in a way that ad- - the

versely affects the opportunities or status of
- such applicant or employee becausze of the
disability af such applicant or employee;
(2) participating in a contractual or other
arrangement or relatiorship that has the
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(B} -ACCEPTABLE INQUIRY.—A covered entity
may make inquiries into the
ability of an epplicant to perform job-relat-
ed functions.

(3) EXPLOYMINT ENTRANCE 'EXAMINATION.—A

-eomradenutymarmquireamedicalmm-'
© nation after an affer of employment has

beenmdetoajobappucauandﬁﬂorto
commencement of the employment

_duties of such applicant, and may condition

an offer of employment -on.the results of
such examination, {/—

(A) all entering employees are subjected to
such an examination reaardlm aof disaba-

. effect of subjecting .a qualified applicant or - 13

employee with a disebility to the discrimi-
ration prohibited by this title (such rela-.

tionship includes a relationship with an em-

zation providing trainiﬂa and apprenﬁce’-
ship progromas);

(3) utilizing atandards, crlterta. or meth-
ods of administration—

(4) that have the effect of discrimination
on the basis of disability; or

(B) that perpetuate the discrimination of
others who are subject to common adminis-
trative control; :

(4) excluding or otherwise denging egqual
Jobs or benefits to a qualified individual be-

(6) denying emplormeut oppoﬂunuia to
a fob applicant or employee who i3 o quali-
fled individual with a disability, {f such
- denial i3 based on the need af such covered
- entity to make reasonable accommodation
to the physical or mental impairments of the
employee, or applicant;

(7) using employment tests or other selec-
tion criterla that screem out or tend to
acreen out an individual with a disability or
a clau of individuals twith disgbilities

(8) failing to select and admtnt:ter tests
concerning employment in the most effec-
tive manner to ensure that, when such test
{8 administered to a job applicant or em-
ployee who has a disability that impain
sensory, manwal, or speaking skills, such
test results accurately refiect the skills, apti-
tude, or whatever other factor of such appli-
cant or employee that such test purports to
measure, rather than refiecting the impaired
sensory, manwal, or speaking skills of such

. employee or applicant (except where such
skills are the factors that t.hetatpurportsto
measure).

1¢) MEDIcAL Enxmnon AND INQUIRIES.—

(1) IN GENERAL.—The prohibition against
discrimination as referred to in subsection
(a) shall {include medical examinations end
inquiries. .

. (2} PREEMPLOYMENT, = -

(A} PROHIBITED mnmunow OR INQUIRY.—
Ezcept as provided in paregraph (3), a cov-
ered entity shall not conduct a medical ex-
amination or make ingquiries af a job appli-
cant or employee as to whether such appli-
cant or employee i3 an individual with a
disability.or as to the na.turc or oeoertty aof
such disability. .

18 treated as a

(B) infomation obtained reparding the
medical condition or history of the appli-
cant is collected and maintained on sepa-
rate forms and in separate medical files and

eonﬂdenttu.l medical

moord,

except that—
(i) supervisors and muanagers may be in-
Jormed regarding mecessary restrictions on
thewoﬁcordutiaofﬂwmplomandm‘

essary accommodations;
(w.ﬂrttatdandnfetvmnd may be

informed, when appropriate, {/ the disabil-’

ity might require emerpency treatment; and
(111} government - investigating

offictals
-compliance with this Act shall be provided

relevant on request; and - -

information
(CJ the results of such physical examing- -
tion are used only in accordance with this
tide. .. States

(4) EXAMINATION AND INQUIRY. —

(A) PROHIBITED EXAMINATIONS AND INQUIR-
3. —A covered entity shall not conduct or
require a medical examination and shall not
make inquiries of an employee as to whether
such employee is an individual with a dis-
ability or as to the nature or severity of the
disability, unless such examination or in-

entity may maeke inguiries into the ability of

anemployeetoperfomjob—tdatedfunc—j

tions. . )
8EC 100, DEFENSES o

(a) IN GEnEraL —It may be a defense
charge of discrimination under this Act that

“qualification standards” may énclude a re-
quirement that an individual with a cur-
renlly contagious disease or infection shall
nol pose a direct threat to the health or
safely of other individuals in the workplace.
{c) DRUG ADDICTS AND ALCOROLICS, ~
(1) IN GENERAL.—A

covered entity—
(A)marpmhibumema!alcoholoﬂue-mm by

oaldrumatt)wworkplaoebyaaemplom

(B) may require that emplopees nol be-

undervwirulueuccqfalco)‘wlorﬂlml

‘drugs at the

workplace; .
(C} may require that emplom confom

' their behavior to requirements established

pursuant to the Drug-Free Workplace Act of

1988 (41 US.C. 701 et 800.) and that trans-
" term “public tra

with respect to drugs and alcohol; and

(D} may hold a drug user or alcoholic to
the same qualification standards for em-
ployment or job performance and bdbehavior
to which ¢ holds other individuals, even if

. any unsatisfactory performance or behavior

is related to the drug use or alcohou:m af
such individual,

- (2) ConsTRUCTION.—Nothing in this title
shall be construed to encorurage, prohidit, or

S 107023
authorize conducting drug testing af job ap-

pucantsoranplamorma.uuganploy

decuiombaoedonuehtatmuua.

(d) ReLrarous ENTTTIXS. —

(1) IN GENERAL.—This title shall mot pro-
hibit a religious corporation, association,
educational {institution, or society from
giving preference in employment to individ-
uals af a particular religion to perform work
connected tith the carrying on by such cor-
poration, association, educational institu-
Hon, or society of its activities.

(2) QUALIFICATION STANDARD.—Under this
title, a religious organization may reguire,
as a qualification standard to employment,
that all applicants and employees conform
to the religious tenets of such omanizwcm.
8EC. 164 POSTING NOTICES.

Every emploper, anplornwutmcv,labor,
organization, or foint labor-management

committee covered under this title shall post .

prescribed section ‘711 of the

‘Ctvil Rights Act af 1964 (42 US.C 2000e-10).
8EC. 185. REGULATIONS.

Notlaterﬂ;anlmrqﬂerthcdatea!en-

chapterqufchaptequfﬁﬂeE.Uuiwd
Code.

8EC. 166. ENFORCEMENT,

The remedies and pmcedum ntforth in
sections 708, 707, 709, and 710 of the Civil
Rights Act of 1964 (42 U.8.C. 2000e-5, 2000e-
8, 2000e-8, and 2000e-9) shall be available,
with respect to the Commission-or any indi-
vidual who believes that he or 'she is being

_subjected to discrimination on the basis af

disability in. violation of any provisions of -
this Act, or regulations promulgated under
section 105, concerning employment. .
8EC. 1#7. EFFECTIVE DATE. :

muﬂe:hanbecomcejfectiuumonthc

‘after the date of enactment.
toa '

o mun-rmucsmwczs
SEC. 201. DEFINTTION.

As used in this tills, the term “qualified
individual with a disabilily” means an in-
dividual with a disabilily who, wtth or
without reasonable modifications to rules,
policies, and practices, the removal of archi-
tectural, communication, and transporta-
tion barriers, or the provision of auriliary
aids and services, meets the essentlal eligi-
bility requirements for the receipt of services

‘cial purpose district, or other instrumentali-

tvafastateoralocdoooemﬂwnt. -

_ SEC. 243. DISCRIMINATION,

- No qualified individual wuh a disadilify
reason of such disability, be ex-
cluded from the participation in, be denied
thebenqﬂtaof,orbeuwecwdtoducﬂmiua-

‘tHon-by a

department, agency, special pu
poge district, orothertmb'umentawvafa
State or a local government.
sm 262. ACTIONS APPLICABLE TO PUBLIC TRANS-
PORTATION PROVIDED BY PUBLIC EN-
-TITIES CONSIDERED DISCRININATORY.
{a) Dmmrox,—.As ‘used in this title, the
nsportation” means trans-
portation by bus or rail, or by any other con-
veycm'ee (other than air travel) that provides
the general public with general or special
service ltucludinacharterm'vwclouareg-
ular and continuing baru. )
(b) VERrCLES.—
(1) NEW BUSKES, RAIL VEHICLES, AND
FIXED ROUTE VEHICLES.—It shall be comtdmd
discrimination for purposes af this Act and
section 504 aof the Rehabilitation Act of 1973
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(29 US.C. 794) for a public
chase or lease a snew fired route
size, a netw intercity rail vehicle,
mauter rail vehicle, a new rapid
a new light rail vehicle Lo be used for pudlic
transportalion, or any other new fixed roule

vehicle to be used for public transportation -

and for which a solicitation iz made
than 30 days after the date of enactment of
this Act, {f such bus, ruil, or other vehicle is

tion Act af 1973 (29 U.S.C. 794), for a pudblic
transit entity that is responsible for provid-
‘ing public transportiation to fafl to provide

transportation

to
level qf services as {s provided to individ-
uals using fized route public

transporiation
to individuals with disadilities, including

individuals who wuse wheelchairs, who
cannol otherwise wuse fized route public
transportation and to other éndividuals as-
soctated with such individuals with disabil-
ities in accordance with service criteria es-
tablished under regulations promulgated by
the Secretary of TFransportiation unless fhe

transportation
undue financial dburden on the public tran-
sit entity. :
{2) UNDUE FINANCIAL BURDEN.—If the provi-
sion of comparable paratransit or other spe-
cial tramnsportation services would tmpose
an undue financial durden on the public
transit entity, such entily must provide
paratransit. and other special transportia-
tion services to the extemt that providing

withstanding paragraphs (1) and (2), the
Secretary may require, al the discretion aof
the Secretary, a public transil asthority to
provide parairansit services beyond the
amount determinod by such formula

(d) CoMMUNITY OPERATING DEMAND RESPON-
SIVE SYSTEMS FOR THE GEMER4AL PunLic.—If a
public entity operates a demand responsive
system that is used Lo provide public trans-
portation for the general public, it shall be
considered discrimimation, for purposes qf
this Act and section 504 of the Rehabilila-
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. . tion Act of 1973 (29 U.8.C. 794}, for such in-

was fraudulently applied for, the Secretary
aof Transportiation
(4) cancel such relief, 4f such relief is still
in effect; and

(B) take other steps that the Secretary of

‘Transportation considers

appropriale

(g) NEW FaciLrties.—For purposes of this
Act and section 504 af the Rehabilitation
Act of 1973 (29 U.SC. 794), it shall be con-
sidered discrimination for a public entity to
build a new facility that will be used to pro-
vide public transportation services, includ-
ing bus service, intercity rail service, rapid
rail service, commuter rail service, light rail

‘service, and other service wsed for pubdlic

transportation that is not readfly accessible
to and usable by individuals with disabil-
fties, including individuals who use wheel-
chairs.

() ALTERATIONS OF EXISTING FACILITIES.—
With respect {0 a facility or any part thereaf
that is used for public trunsportation and
that is altered by, on behalf of, or for the use
of a public entity in a manner that affects
or could affect the usabilily af the facilily or
part thereaf, it shall be considered discrimi-
nation, for purposes of this title and section
504 of the Rehabilitation Act of 1873 (28
U.S.C. 784), for such individual or entity to
fail to make the alteratioms in such a
manner that, to the marimum extent feasi-
ble, the altered portions of the facilily are
readily accessible to and usable by individ-
uals with disabilities, including individuals
who use wheelchairs. If such public entity is
undertaking major structural allerations
that affect or could affect the usability of the
Jacility (as defined under criteria estab-
lished by the Secretary of Transportatlion),

September 7, 1989

such public entity shall also make the aller.
ations in such a manner that, to the maxi-
mum extent feasible, the path of travel to the
altered area, and the bathrooms,

dily

telephiones,
.and drinking fountains serving such area,

are ible Lo and ble by indi-
viduals with disabilities, including individ-
uals who use wheelchairs.

(i) Exmstivg FaciLmizs, INTERCITY Run,
RaPID Ranl, LyaHT Rall, AND COMMUTEIR Ruann
SYSTEMSE, AND KBY STATIONS. —

(1) ExiSTING FiciLITIEs.—Ezcept a3 provid-
ed in paragraph (1), with respect to existing
Sfacilities used for public tramsportalion, it
shall be considered discrimimation, for pur-
poses of this Act and section 504 of the Re-
habilitation Act af 1973 (29 US.C. 784), for a

cluding individuals who use wheslchairs. .
{2) INTERCITY, RAPID, LIGHT, AND COMMUTIRE
RADL SYSTEMS.— With respect to vekicles oper-
ated by intercity, light, rapid, and commut-
er rail systems, for purposes of this title and

- section 504 of the Rehabilitation Act of 1873

(29 US.C. 794), it shall be considered dis-
crimination for a public entity to fail to
have at least one car per train that is acces-
sible to individuals with disabllities, includ-
ing individuals who wuse wheelchairs, as
soon as practicable bul in any event in no
less than § years. . )

(3) KEY STATIONS.—

(A) IN GENERAL.—For purposes of this title
and section 504 of the Rehabilitation Act of
1873 (29 U.SC 794), it shall be considered
discrimination for a public entity to fail to
make stations in intercity rail systems and

and usable by individuals with disabilities,
including irdividuals who use wheelchairs.

individuals with disabilities, tncluding in-
dividuals who use wheelchairs, as s00R a3
practicable but in no event laler than 3
years aster the date of enactment of this Act,
except that the time limit may be extended
by the Secretary of Transportation up Lo 20
years for extraordinarily erpensive siructur-
al changes to, or replacement, of, existing fa-
cilities necessary to achieve accessibility.

(C) INTERCITY RAIL SYSTEMB.—AIl stations
in intercity rail systems shall be made read-
ily accessible to and usable by individuals
with disabilities, including individuals who
use wheelchairs, as soon as practicable, but
in RO event later than 20 years after the date
of enactment of this Act. -

(D) PraNg AND MILESTONES.—The Secretary
of Transportation shel require the appro-
priate public entity to develop a plan for
compliance with this paragraph that reflecls
consultation with tndividuals with disabil-
ities affected by such plan aand that estab-
lishes milestones for achievement af the re-
quirements of this paragraph.

SEC. 204. REGULATIONS.

{a) ATTORNEY GENERAL—Not laler than 1
vear after the date of enactment of this Act,
the Attorney General shall promulgate regu- .
lations in an accessible format that tmple-
ment this title (other than section 203), and
such regulations shall be consistent with
this title and with the coordination regula-
tions sunder part 41 af title 28, Code of Fed-
eral Regulations (as promulgated by the De-
partment of Health, Education, and Welfare
on January 13, 1978), applicable to recipi-
ents of Federal financial assistance under
section 504 of the Rehabilitation Act of 1973

—
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29 USC M)mept.ﬂ&mpeetto"pm-

aof
Rehabilitation Aot of 1973 (29 U.8.C. 7545
(0} SDCRITARY OF TRANZPORTATION. —

(1) IN aznErar.—Not tater than I pear after

the date of enactment of this dct, the Secre-
tary of Transportation shall promulgate reg-

vehicles covered under section 203 aof this
Hile

{2) CONFORMANCE OF STANDARDS.—Such
standards shall be consistent with the mini-
maum guidelines and reguirements éssued by
the Architectural and Trassportalion Bar-
mmmmmammm
sgection 504
SEC. 205, ENFORCEMENT.

The remedies, procedures, and rights set
SJorth in sectiom $05 aof the Rehabililation
Act of 1973 (29 U.S.C. 794a) shall be avail-
able with respect Lo any individual who be-
lieves that he or she i3 being subjected o dis-
crimination an the dasis of disability ¢n vio-

SEC. 308, EFFECTIVE DAYE.

(@) IN GENERAL.—Ezcept as provided in
subsection (b, this Citle shall become effec-
Hoe 18 months after the date of enaciment
aof this Act.

) Frxep moUTE vEEOLES.—Section
203(b) 1/, as regarding new fived route vehi-
dumwbeoomeeﬂbcuuoadwdateofeu-
actment of this AcL

TITLE TH-—FUBLIC ACOOMMNODATIONS AND
‘SERVICES OPERATED BY PRIVATE ENTITIES
AEC. $01. DEFINITIONS.

As used in is title:

1B) between any foreign country or any
territory or possession and any Stale; or

rC) between points in the same State but
through another Stqte or foreign country.

(2) POTENTIAL PLACES OF IMPLOYMENT.—The
term ‘potential places of employment™
means facilities—

(A) that are intended Jor nonresidential
wee; and

(B) whose operations will affect com-

merce, ’
Such term shall not include facilities that
are covered or expressly exempted from coo-
erugc:nderﬂwl"airﬂouﬂwdctqﬂsos 142
U.8.C. 3601 et 3eq.).

(3) PUBLIC ACCOMMODATION.—The following
privately operated entities are considered
public cecommodations for purposes of this
title, if the operations of such entities affect
commerce— .

fA) an inn, hotel, motel, or other similar
place of lodging, except for un establishment
locuted within a building that contains not
more than five rooms for reni or hire and
that is actually occupied by the proprietor
of such establizhment as the residence of
such proprietor; .
1B) a restaurani, bar, or other establish-
‘ment serving food or drink;

(C) a motion picture house, thealer, con-
ﬁhall. stadium, or other place of exhibi-

or entertoinment;

(D) an anditortum, convention center, or
lacture Aall;

(E) a babkery, grocery store, clothing store,
hardware siore, shopping cenier, or other
similar retatl sales establishmenty
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tadiishments
(G!a terminal wsed for public transporta-

(H} a museum, ldrary, gallery, and other
similar place of pubiic display or colloction,

(1) a park or £00;
mdam -

tion by dus or rail, or by any other convey-
ance [other than by air ¢ravel) that provides
the gemeral public wifh gemeral or special
serpice /including charter service) on a reg-
wlar and continuing basis
15) READILY ACHIEVABLE. —

'{A) In GENERAL.—THhe term “readily achiev-
able™ means easily accomplishable and able
to be carried out without much difficully or

DrreeapaTion—Irn  determining
ude— ’

{1) the overall size of the covered entily
wilh respect to number of employees,
number and type of facilities, and the stze of
budgel

fi1) the type of operution of the covered
entity, including the composition and strue-

- ture qf the entity; and

{i#l) the nature ard cost of the uction
needed.

BEC. 2. PROHIRITION OF DISCRIMINATION BY
PUBLIC ACCOMNODATIONS.

(a) GENER4AL RULE.—No {ndividual shall be
discriminated against on the basis of dis-
ability in the full and equal enfoyment of
the poods, services, facilities, privileges, ad-
vantages, and eccommodations of any place
af public accommodation

10) CONSTRUCTION.—

(1) GENERAL PROHIBITION. —

(A) ACTIVITIES. —

i) DENIAL OF PARTICIPATION.—It shall be
déseriminatory to subject an individual or
clase of individuals on the basis of a disabfl-
iy or disabilifies of such 4individual or
class, direclly, or through contractual, H-
censing, or other arrangements, to a denial
of the opportunity of the individua! or class
to participate in or benefit from the poods,

{ii) PARTICIPATION IN UNEQUAL BENERTT.—It
zhall be discriminatory to afford an individ-
wal or class of individuals, on the bests of a
diseblility or disabilities of such individual
or class, directly, or through contructuul, H-

ther arranpements

criminatory to provide an individual or
class of individuals, on the basis of a dis-
ability or disabilities of such individual or
class, directly, or through confructual, H-
censing, or other arrangemenis with u pood,
service, factlity, privilege, advantage, or ae-
commodadion

that {8 difYerent or separate -

Srom that provided fo other individuals,
wunless such action {s necessary to provide
fAe irndividual or class of individuals with o

- good, service, facility, privitepe, advantage,

810765
or eccommodation, or othei opportunity

that is as effective us that provided to
.others.

(B) INrworarrn szrTewcy.—Goods, factli-

advantapes, accommoda-.
tions, and services shall be qfforded {0 an
indévidual with o disability tn the most in-
mumammwmmof

the trndividual

{C) OPPORTUNITY TO PARTICIPATE.—Nolwith-

with a dizability shall not be denied the op-
portunily to parficipate tn such programs
or activities that are not separate or differ-

arrangements,

ttundmdtorattaﬁarmcﬂwdsqum
tration— - '

) that! have the effect of discriminating
on the bavis of disabilily; or

(i) that perpeiunaie the discriminalion of
others who are sxiject to common admiris-

(E) Aszsocrarron.—It shall be discriminato-

accommoduations, or other opportun!-
ties to un individual or entity becanse of the
known disabilily of an individwal with
whom the individual or entity (s krown to
have a relationship or association.

(2) SPECIFIC FROHIBITIONS.—

(A) DrscrirnaTroN.—As weed in subsection
{a), the term “ﬂscﬁwunuﬂou shall i=n-
clude—

i) the imposition or application af elipi-
bility criteric fhatl screen oul or tend to
screen oud an individual with a disabilily or
any class of individuals with disabililies
Srom fully and equally enjoying any poodds,

udvariapes,

{eges, advaniages, or
offered;
ﬂvafaauretomakerea:onablzwmaﬁca

belng

afford such goods, services, facilities, privi-
teges, advantapes, and accommodations to

“mdividuals with dizadilities, zunless fhe

entity can demonstrute that making such
modificafions would fundumentally ualter
the nature of such goods, services, facililies,
privileges, advantages, and accommoda-
tions;

1ii1) a foilure Lo take such steps as muy be
necessary to ensure that no individual with
a disability ts ercluded, denied services, sep-

auzriliary aids and services, unless the
can demonsirate that baking such steps
would fundamentally aiter the naiure of the

ing individuals fnot tncluding barriers tha.t
can only be removed through the retrafiiting
of vehicles by the installation of a hydraxlic
or other lift), where such removal i3 readily
achiévabdle; ‘

fv) where an entity can demonatrate that
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thromatemauoemethodsvmchmﬂwda
are readily achievable’

(1) with respect to a facility or part there-
of that is altered by, on behalf af, or for the

stories or that have less than 3,000 equare
Jeet per story unless the building is a shop-
ping cenler, a shopping mall, or the profes-

{B) FIXED ROUTE SYSTEM.—
(i) Accesstamrry.—It shall be considered

individuals rot covered under section 203 or
304, to purchase or leate a bus or a vehicle
that s capable aof carrying in excess aof 16
passengers, for which solicitations are made
. later than 30 days after the effective date of
this Act, that is not readily accessible to and
" usable by individuals with disabilities (in-
cluding individuals vho use wheelchairs),
except that over-the-road buses shall be sub-
Ject to section 304(b)(4) and section 305.

(il EQuivaLENT SERVICE.—If such entity
purchases or leases a vehicle carrying 16 or
less passengers aster the effective date af this
. title that 43 not readily acceasible to or
usable by individuals with disabilities, it
shall be discriminatory for such entity to
Jail to operate a system thatl, when viewed
in ils entirety, ensures a level of service Lo
individuals with disabilities, including in-
dividuals toho use wheelchairs, equivalentto
!.helevdofacrvwcpmﬂded the general
public.

(C) DEMAND RESPONSIVE SYSTEM.—AS used
in subsection (aJ, the term ‘discrimination”
shall include, in the case of a covered entity
that uses vehicles in a demand responsive
system to transport individuals not covered
;Munder section 203 or 304, an incident in

(1) such entity purchases or leases a vehi-
cle carrying 18 or less passengers after the
"effective date af this title, a failure to oper-
ate a system that, when viewed in {ts entire-
ty, ensures a level af service to.individuals
with disabilities, including individuals who
use wheelchairs, egquivalent to the level of
- service provided to the general public; and

1i) such entity purchases or leases a bus
_ or a vehicle that can carry in excess of 16
puassengers for which solicitations are made
later than 30 days after the effective date of
this Act, that {s not readily accessidle to and
usable by individuals with disabilities (in-
cluding individuals who wuse -wheelchairs)
unless such entity can demonstrate that
such system, when viewed in ils entirely, al-
ready provides a level aof service to individ-
uals with disabilities equivalent to that pro-
vided to the general public, except that over-

" transportation
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roadbumchaabeubfecttouction

the
304(b)(4) and séction 305,

smmmoommmvmmxbc,«mno.
DATIONS AND POTENTIAL PLACES OF
EMPLOYMENT.

(aJ Am;anouorm—xzceptmm
v(dedinmbaecuon(bluappuadtou— -

(1) public accommodation; and

(2) potential place of employment; .
the term “discrimination” as used in section
302(a) shall mean a failure to design and
construct facilities for first occupancy later
than 30 months after the date of enactment
af this Act that are readily accessible to and

by dindividuals with disabilities,
except where an entity can demonstrate that
it 13 structurally impracticable to meet the
requirements af such subsection in accord-
ance with standards set forth or incorporat-
ed by reference in regulations issued under
this title.

(b) ELxvaTor.—Subsection (a) shall not be
construed to require the installation of an
elevator for facilities that are less than three
stories or have less than 3,000 square feet per
story unless the building is a shopping
center, a shopping mall, or the professional
affice of a health care provider or unless the
Attorney General determines that a particu-
lar category aof such facilities requires the
installation of elevators based on the usage
of such facilities.

SEC. »¢L PROHIBITION OF DISCRIMINATION IN
PUBLIC TRANSPORTATION SERVICES
PROVIDED BY PRIVATE ENTITIES.

(a) GENERAL RULL—No {ndividual shall be

discriminated against on the basis of dis-
ability in the full and -equal enjoyment of

engaged in the business of transporting
people, but 43 not in the principal business
of providing air transportation, and whose
operations qffect commerce.

(b) CONSTRUCTION.—As used in ru.baecuou
(a), -the term ‘“discrimination against” in-
cludes— .

(1) the imposition or application by an

- entity of eligibility criteria that screen out

or tend to screen out an {adividual with a
disability or any class of tndividuals with
disabilities from fully enjoying the public

services provided by
entity;

(2) the failure of an entity to—

(A) make reasonable modifications con-
sistent with those reguired under section
302(0M2)(ANH);

(B) provide auriliary aids and services
consistent with the requirements of section
302(b)(2)(A)(tii); and

(C) remove barriers consistent with the re-
quirements af section 302(b)(2)(A) (tv), (v),
and (vt);

3 Lhepurchau or lease af a new vehicle
(other than an automobile or an over-the-
road bus) that is to be used to provide public
transportation services, and for which a so-
licitation is made later than 30 days after
the date of enactment aof this Act, that is not
readily accessible to and wasable by individ-
uals with disablilities, including individuals
who use wheelchairs (except in the case af a
vehicle used in ¢ demand response system,
in which case the new vehicle need not be
readily accessible to and usable by individ-
uals with disabilities {f the entity can dem-
onstrate that such system, when viewed in
ils entirety, provides a level of service to in-
dividuals with disabilities eguivalent to the
level of service provided to the general
public); and )

.(4) the purchase or lease of a new over-the-
road bus that is used to provide public
transportation services and for which a so-

licitation {s made later than 8 pears after :

the date of enactment of this Act for small

r

September 7, 1989

.providers (as defined by the Secretary of
Transportation)

and 5 pears for other pro-
viders, that is not readily accessible to and
usable by individuals with disabilities, in-
cluding individuals who use wheclchain. .
SEC. y¢%. STUDY. .
(@) PurPOosE.—The Architettural and

- bilitation Act of 1973 (29 U.S.C. 792) shall
- undertake a study to determine—

(1) the access needs of individuals with
disabilities to over-the-road buses; and

(2) the most cost effective methods for
making over-the-road buses readily accessi-

-ble to and usable by individuals with dis-

abilities, particulariy individuals who use
wheelchairs.

(b) CoONTENT.—The :tudy sha.ll analyze
1ssues, including—

(1) the anticipated demand by individuals
with disabilities for accessible over-the-road
Duses,

(2) the degree to which over-the road buses
are readily accessible to and usable by indi-
viduals with disabilities;

(3) the cost af providing accessibility to
over-the-road buses to individuals with dis-
abilities, including recent technological and
cost saving developments in equipment and
devices providing such accessibility;

(4) possible design changes in over-the-
road buses that could enhance :uch accessi-
bility;and -

(5) the impact of- a.cca:tbmty require-
ments on the continuation of intercity bus
service by over-the-road buses, with particu-
lar consideration of impact on rural service.

(c) ADvisSOorRY CoMMirTeE—In conducting
the study required by subsection (a), the Ar-
chitectural and Transportation Barriers
Compliance Board shall establish an adviso-
v committee, of which—

(1) 50 percent af the members shall be se-
lected from among private operators using
over-the-road buses, bus manufacturers, and
I{ft manw/acturers; and

{2) 50 percent of the members shall be indi-
viduals with disabilities, particularly indi-
viduals who use wheelchairs, who are polen-
tial riders of such duses.

- (d) DraprLINE.—The study required by sub-
section (a), along with recommendations by
the Board, shall be submitled to the Presi-
dent and the Congress within 36 months
Jrom the date of enactment of this Act.

(a) ACCESSIBILITY STANDARDS.—Not later
than 1 year after the date of enactment of
this Act, the Secretary aof Transportation
shall {ssue regulations in an accessible
Jormat that shall include standards applica-
ble to facilities and vehicles covered under
section 302(b)(2) (B) and (C) and gection
304.

(b) OtHER PROVISIONS.—Not later than 1
year after the date of enactment of this Act,
the Attorney General shall issue regulations
in an accessible format to carry out the re-
maining provisions of this title not referred
to in subsection (a) that include standards
applicable to facilities and vehicles covered
under gection 302,

(c) STANDARDS.—Standards included in reg-
ulations issued under subsections (a) and
(b) shall be consistent with the minimum
guidelines and requirements issued by the
Architectural and Transportation Barriers
Compliance Board in accordance with sec-
tion 504.

SEC. 307. EXEMPTIONS FOR mmn'cwnsmnxs-
LIGIOUS ORGANIZATIONS.
mpmvutomofmictitlcahaunptapply
to private clubs or establishments exempted
Jrom coverage under title II of the Civil
Rights Act of 1964 lg U.8.C. 2000-ate)) or to
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or entities oon-

religious organizations
trolled by religious organizations, including
places aof worship.

SEC. 388. ENFORCEMENT.

(a) In GENERAL.—

(1) AVAILABILITY OF RENEDIES AND PROCE-
DURES.—The remedies and procedures set
Jorih in section 204 of the Civil Rights Act of
19684 (€2 US.C. sec. 2000a-3a)) zhall be
available to any (ndividual who is being or
is aboul Lo be sulifected to discrimination on
t;ca&badl aof disabdility in violation of this

(2) INJUNCTIVE RELIEF.—In the cuze of viala-
tions of section 302(dM2)(A)(1v} end (vi) end
section 3037a), injunctive relief shall tnclude
an order 1o alter factlities to make such fa-
cilities readily aoccessible to and usable by
individuals with disabilities to the extent re-
quired by this title Where eppropriate, in-
Junctive relief shall also include requining
the provision of an auxiliary aid or service,
modtﬂcatioanapoltcy,orprootﬂona/al—
ternative methods, to ﬂweztenlmuiredby
his title,

rwmnmAmmen-

| AL—

(1) DENIAL OF RIGHTS,—
f4) Dury 10 nﬂmm—:ﬂw Attorney
General shall investigate alleged viclations

any person or group af persons is engaged in
a paitern or practice of resistance to the full
. enjoyment af any af the rights granted by
this title or that any person or proup of per-
sons has been denied any of the riphts grunt-

action in uyqppmpfute United States dis-
trict coxrt.

{2) AUTHORITY OF COURT.—In a civil action
under paragraph (1), the court—

14) may grant any equitable relef that

zisabﬂtt'lcx.totheateutmuiredbvthu
tle;
(B) may award such ofher relief as the

wmaclvilpeualtydoaimtﬂwmﬁtyin
an amounf—
i) rot exceeding $50,600 for a first vioka-
tion; ard
(i1} mot exceeding 8100‘00 Jor any subse-
quent violation.
SEC. 308. EFFECTIVE DATE,
~ This title shall become effective 18 months
afler the date af enactment af this Act.
TITLE IV—TELECOMMUNICATIONS RELAY
SERVICES
SEC. 481, TELECOMMUNICATYONE SERFICES FOR
. HEARING-INPAIRED AND SPEECH.IM-
PAIRED INDIVIDUALS.

fa) TeLrcoMNUNICATIONs.—Title If of the
Communioations Act of 1934 (47 U.8.C. 261

225. . TELECOMMUNICATI ONS

SERVICES FOR HEARING-IMPAIRED

AND SPEECH-IMPAIRED INDIVIDUALS.
“Ya) DEFINSTTONS.—As used in this section—
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in section 3(hJ), any common ourrier en-
vaped in intrustate communiocation by wire

communi-

culion, notwithstanding wd!auu 2(b) and
2211(0).

“(2) TDD.—The term 'IDD’W a Tele-

nais through @ wire or radfo communica-
tion system.

“43) TELECONMUNFCATIONS RELAY SERVICES. —
The term “telecommunications relay serv-
tces’ means lelephone trarsmission services
that provide the ability for an {ndividual
whohalahoutughnpaimentorcpea:hm
pairment 10 enpape tn' communication by

wire or radio with a hearixg tndividual tn a

manner that is functionally equivalent to
the ability of an {ndividual who does not
have a heariag tmpairment or speech -
pairment to communicale using volce com-

devtceandantndividualwwdoanotue
such a device.
W‘mwmvmm
RELAY SERVICES. —
."(ul'am—l‘nordernocarryoum
purposes established wunder section 1, o
wmoke gvallable to all individuals én the

both irterstate and intrastate commun.ioa.—
tion by wire or radio.
‘“c) Provmron' or Srrvices.—Each

carvriers not laler than 2 years affer the dafe
of enactment of this section.

“(d) REQULATIONS.—

“(1) IN GENERAL.—The Commission shall,
not later than I year after the date of enact-
meutqfﬂm:od(ou,pmcﬂbemwlauouto
implement this section, tacluding regula-
tions that—

“14) establish functional regquirements,
guidelines, and operations procedures for
telecommunications relay services;

4B} establish mintmum standards that -

shall be met by common carriers {n carTying
oufl subsection (c);

“4C) require that telecommunicalions
relay services operate every day for 24 hours
per day

‘YD require that users af telecommunica-
tions relay services pay rales no greater
than the rates paid for functionally equive-
{ext voice communication services with re-

relay services;
“YF) prokibit relay operators from disclos-
tng ke content of any relayed conversation
and from keeping records of the conient of
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uymmmuonbmumﬁnuan
of the call and

“IQ) prohidit rduopen&onmm
tionally altering voneersation.

mntthuwctian encourage the use af erist-

ing technology and do not discourupe or
impair the development of tmproved tech-
" *“(3) JURISDICTIONAL SEPARATION OF COSTR.—

‘YC) JOINT PROVIEION OF SIRVICES.—To0 the

. extent interstate and intrastate common

carriers fointly provide lelecommunicalions
relay services, the procedures estublished in
section 410 shall be followed, as anpHcable.
" (4} FIXED NONTHLY CHARGE.—The Commis-
sion shall nof permil carriers Lo impose a
Jized monthly charge on residential cuslom-
ers to recover the costs af providing inler
state telecommunication reluy services.

“45) Unpux surbpzn—If the Commission
Jinds thatmucomplummmmmm-
menls aof this section would unduly burden
one or more common carriers, the Commis-
sion may extend the date for full compliance
by such carrier for a period not {o exceed 1
additional pear.

‘Ye) ENFORCEMENT. —

A1) In GENERAL. —Subject {0 subsections (f)
and (g), the Commission shall enforce this
section,

and speech-impaired individuals either di-

recily, through designees, or through regula-
tion af intrastate common cuarriers, intra-
state telecommunications relay services in

such State én o manner that meels the re-
qu{m&ﬂommﬁmuw
under subsection ¢d).

‘ﬂlm wm—naxwa prO-
vided ta subsection (4, the Commission
shall not refuse fo certify a State program
based solely or the mothod such State soill
tmplement for fumding fntrustate telecom-
muriontion relay services.

“I4) SURSPENSION OR REVOCATIGN OF CXRTIIT-
aTION.—The Commission may suspend or
Tevoke such certifivation if, after notice and
opportunily for hearing, the Commission de-
termines that such certification i3 no lonper
warranted. .

‘“C9) COMPLAINT.—

“{1) RxrEmraL OF W—U a com-

certification of
such State under subsection (f7 i3 in effect,
the Commisrion shall refer such complaint
to such State.



810708

“(2) JURISDICTION OF COMMISATON.—After. re-
_ Jerring a complaint to a State wnder para-
graph (1), tthommMOnahaumrc'lnju-
. risdiction over such complaint only/— -
- “(A) final action -wnder such State pro-
mmhunotbeentaheuonmdzcomplaint

- . by such State=

“(1) within 180 dar:qﬂertheeomplaintu
ﬁledwwuuchstute.

"(ulww‘l.taalhovterpertoda:pmcrtbed
by the regulations of such State; or -

CONFORMING AMENDMENTS.
munications Act of 1934 47 U.s.c 151 et
seq.) is amended—

(1) in section 2(b) (47 U.S.C. 152(b)), by
atriking ‘“section 224” and inserting ‘sec-
ttona 224 and 225™; and

- (2) in section 221(b) (47 US.C. 221(%)), by
atriking “section 301” ‘and tmruna ‘“sec-
tions 225 and 3017, -

-TITLE V—-UISCELLANEOUS PROVISIONS
SEC. [/ oomvvmou

(a) REHABILITATION ACT OF 1973.—Nothing
in this Act shall be construed to reduce the
scope af-coverage or apply a lesser standard
than the coverage required or the standards
applied under title V of the Rehabilitation
Act of 1973 (28 U.S.C. 790 et seq.) or the regu-
lations issied by l'ederal agencies purw.ant
to such title.

- (b) OTHER Lawx.—Nothing in this Act sha.ll '

be construed to invalidate or limit any other
Federal law or law of any State or political
subdivision of any State or juriidiction that
‘provides greater or equal protection for .the
rights af individuals with disabilities than
are afforded by this Act.

(c) INSURANCE.—Titles I through IV qf this

Actdwﬂuotbccomtruedtopmhibuorr&_

strict— |
(1) an inurer, ho:pttal or medical serviee
company, health maintenance organization,
- or any agent or entily that administers ben-

efit plans, or similar orpanizations from un-

derwriting risks, classifying risks, or admin-
istering such risks that are based on or not
inconsistent with State law; or .
-(2) a person or orpanization covered by
. this Act from establishing, sponsoring, or ob-
serving the terms of a bona fide benefit plan
that are based on underwriting risks, classi-
Jving risks, or administering such risks that
arebasedonoruotiucomutentwwzstate
law;

that paramph: (1) and (2) cha.ll

Provided,
notbeuseda:a:ubtm‘uactoevadcthepuﬁ'

poses of titles I, 11, and IIL -
SEC. $42, PROHIBITION AGAINST RETALIATION AND
COERCION.

. fa) Rmmmw —No indiv(dua.l shall"dis-

criminate against any other individual be-.
cause such other individual has opposed
any act or practice made unlawful by this
Act or because such other individual made a
charge, testified, assisted, or participated in
any manner in an {nvestigation, proceed-
ing, or hearing under this Act.

(b) INTERFERENCEK, COKRCION, OR Ilﬂ'mm4
TI0N.—It shall be unlawful to coerce, intimi-
date, threaten, or interfere with any person

in the exercise or enjoyment af, or on ac- -

. count of his or her having exercised or en-
Joyed, or on account of his or her having
aided or encouraged any other person in the
exercise or enjoyment of, any right granted
or protected by this Act.

(c)mmmmPRocmum-—ﬂwm
dies and procedures available under

amﬂablewamevedmomfofmolauom
of subsections (a) and (b).

SEC.“J.STAI?MUNHT L
AStatcd;qllnotbelmmuneuuderﬂw
eleventh amendment to the Constitution af.

sec-.,
tions 106, 205, and 308 af this Act shall be
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29-year-old textile research scientist

the United States from an action in Federal

court for a violation of this-Act. In any-

action against a State for a violation of the
requirements qof this Act, remedies (includ-
ing remedies both at law and in equity) are
available for such a violation to the same
extent as such remedies are available for
such a violation i an action against any
public or private entily other than a State.
8EC. §M. x.scmnons BY THE

(a) Issuanck or GUIDELINER.—Not laler
than 6 months afler the date of enactment of
this Act, the Architectural and Transporta-
tion Barriers Compliance Board shall issue

minimum guidelines that shall supplement

the eristing Minimum Guidelines and Re-
quirements for Accessible Detign for pur-
poses of titles I and IIL

(b) ConTENTS OF Gummm—m guide-
lines {ssued under subsection (a) shall estab-

" lish additional requirements, consistent
.with this Act, to ensure that buildings, fa-

cilities, and vehicles are accessible, in terms
af architecture and da'lyn. ‘transportation,
and communtcauon. individuals with
disabilities. . ‘
SEC. 586. ATTORNEY'S FEES.

In any aclion or administrative proceed-
ing commenced pursuant to this Act the

titigation expenses, ard costs, and the
United States shall be liable for the forego-
ing the same as a private indlntdual.

8EC. §88. TECHNICAL ASSISTANCE.

. (@) PLAN FOR ASSISTANCE.—The Attomey
General, in consultation with the Secretary
af Transportation, the Chairman aof the Fed-
eral Communications Commission, and the

_and implement a plan to assiat entities cov-

ered under this Act in understanding the re-

ities of such eniities under this Act.

sponsibil

(b) AGENCY ASSISTANCE.-—The Attorney Gen-
erul i3 authorized to obtlain the assistance of
other Federal agencies in carrying out the
;a)npomibuitiu as described in subsection

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER The -

minority leader.
‘Mr. DOLE. If the Senator from Iowa
has no objection, I would like to make

. & 2-minute statement on a very impor-

tant disabled person who is in our
mldst today.

WELCOMING REMARKS—ILYA
ZASLAVSKI

Mr DOLE. 1 want to welcome to the
United ' States’ Senate and to the
United States this morning a distin-
guished member of the Soviet Nation-
al Legislature—a man who carries an
extraordinary message of hope to his
fellow Soviet citizens and the rest of
the world as well.

Ilya Zsaslavski was elected to the
Soviet " National Legislature last
March. He defeated a cool and smooth
television commentator who had the

- backing of the Communist Party in an

election that occurred in Mikhail Gor-
bachev's own Moscow voting district. °

His message was'so powerful that
none . other than Andrel Sakharov

© * bowed out of the race and backed. him.

This_would be an amazing accom-
plisiiment for any person. But_for. 8 -
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from Moscow there were even more
obstacles to overcome. Because Ilya
Zaslavski is disabled—and ha.s been

" since childhood.

Now he has taken up the cause of
the disabled in a country where wheel-
chalr ramps are practically nonexist-
ént and public policy toward the dis-
abled has amounted mostly to shunt-
ing them off to special homes in far-
away places.

Ilya Zaslavski is the man who stands
before the Kremlin powerful and qui-
etly, passionately, asks the questions: -

Why not defend the weak? How long shall
we forget about the sick, the old, the aban-
doned children? How long will hospital pa-
tients have to go Without food and medi-
cine?

He is a man of courage and persever-
ance. Those around the country who
will hear his words in the coming
weeks should consider themselves priv-

© Aleged.

To Iya Zaslavski I can only say wel-
come to Amerlca.—we are glad you are
here. .

Your meesage-—your life story—will
gerve as an inspiration to each and
every American you will meet.

We are also privileged this morning
to have with us a man with a long
record of a.coomplishment in the area
of disability rights. A man I have had
the pleasure to work with on occa-
slon—recognized around the country
for his work in this important public
policy area. The president of the Na-
tional Organlzatlon on Disability—.
Alan Reich.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (MTr.
BREAUX). The clerk will call the roll.

The asgistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is 80 ordered.

Mr. HARKIN, Mr. President, I rise
in support of the bill now before the
Senate, the substitute amendment, S.
933, the Americans with Disabilities
Act of 1989, which I was proud to in-
troduce in thig session of Congress.

- Mr. President, today in a very real
sense, 43 million Americans with dis-
abilities say with one voice that “Our
time has come.” To my 63 colleagues,
Republican and Democrat, who have
cosponsored this legislation, I want to
take this opportunity to say thank you
for your help in making history. To
my colleagues who have not yet co-
sponsored—and I want to again extend
the invitatioin to join us in order to
ensure rapid and successful passage of
the Americans With Disabilities Act—I
want to thank particularly three indi-
viduals; first, the chairman of the full
Committee. on Labor and Human Re-

soureeg, Senator KENNEDY, for his very
strong - a.nd courageous . leadership
through ‘the:long hours, days, weeks;-’

—



——

#

S 10736

ing, enjoying public services, and gen-
erally living full, equal lives free from
discrimination.
Mr. HATCH. I want to thank my col-
league for his  comments on this
- matter and for his time on this matter.
I think we have clarified this about as
well as we can.
Mr. HARKIN addressed the Chalr.
The PRESIDING OFFICER. The
chalr recognizes the Senator from
Iowa. :
AMENDMENTS NOS. 711 AXD 713
(Purpose: To provide a technical
amendment)

Mr., HARKINS. Mr. President, I
have two technical amendments which
I send to the desk qn behalf of myself
and the other members of the commit-
tee and I ask that they be considered
en bloc.

The PRESIDING OFFICER. Is
their objection to the consideration of
the amendments en bloc? There being
no objection, they will be 8o consid-
ered, and the clerk will report the
amendment. .

‘The assistant legislative clerk read
as follows:

The Senator from Iowa [Mr. HARxIn] pro-
poses en bloc amendments numbered 711
and 712.

Mr, HARKIN. I ask unn.nimous con-
:;3113:1‘ that further reading be dispensed

The PRESIDING OFFICER. With-
out objection, it is so ordered. .

The amendments are as follows:

AMENDMENT NO. 711

On page 92, line 18, insert a comma, after
“agent”,

. . AmxwpumEnT No. 712 .
“3911 page 86, line 22, strike “2” and insert

Mr. HARKIN. Mr. President, the
first amendment simply adds a comma,
that was inadvertently left out, which
may change the meaning or under-
standing of the sentence in the bill.
The second .one that I sent up regard-
ing title IV C, provision of services.

The provision of services section has .

- been changed from allowing 2 years
for the full implementation of serviws
by the carriers to 3 years.

- This accomplishes as the bill previ-
ously was written and it mandated

that the carriers implement an inter-
state and Intrastate relsy system:

within 2 years’ time. This did not
allow for any time for the State regu-
latory process to occur.

‘As amended, the carriers will have 3
. years to commence operation of the

nationwide relay system. This allows

ample time for the PCC to issue its

regulations and for the State regula-

tory process to occur.

This legislation seeks. to preserve

State and grassroot efforts in the im-
. plementation of intrastate relay sys-
‘ tems. States must be given time to
either devise regulations or legislate
for such systems, and then have time
to seek and be granted certification by
the FCC.
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‘We must preserve the opportunity
for the hearing and speech impaired
to comment as individual States seek
certification. Comments from the val-
uable insights of the hearing impaired
community must be taken into consid-
eration by the FICC as it grants States
certification, and this process takes
time.

As the State regiilatory process and
certification process ends, the carriers
would then have sufficlent time to
fully implement any State and Federal
regulations in the most  efficient
manner possible, -

So this amendment which I send up
helps to ensure that the relay system
established by the carriers 18 the most
efficient and highest quality possible.
It also gives the carriers time to work
in conjunction with each other to
make the relay system more economi-
cal, ’

The PRESIDING OFFICER. The
Senator from Utah,

Mr. HATCH. We agree with these
amendments and we urge that they be
accepted here onthe Senate floor.

The PRESIDING OFFICER. The
question occurs on the amendment.

The question i3 on agreeing to the
amendments of the Senator from
JTowa. .

The amendments (No. 711 and No.
712) were agreed to.

- Mr. HATCH. Mr. President, I move
to reconsider the vote by which the
amendments were agreed to.

* Mr. HARKIN. Mr, President, I move
to lay that motion on the table. -

The motion to lay on the table was
agreed to.

The PRESIDING' OFFICER. The
Senator from Utah.

AMENDMENT NO. 709
(Purpoee: To provide a refundable tax credit
for the costs of small businesses comply-
ing with the public accommodations re-
quirements.) -

Mr. HATCH. Mr. President, Icallup
Amendment No. 709 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legiala,tlve clerk read
ag follows:

- The 8ensator from Utah {Mr. HarcH], for
himself, Mr. Kerrey, Mr. McCarn, Mr, Mc-
ConnrLL, and Mr. THURMOND proposes an
amendment numbered 709.

Mr. HATCH. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is 80 ordered.

The amendment is as follows: =

At the appropriate place, insert the fol-
lowing new section:

SEC. . REFUNDABLE TAX CREDIT FOR cos'm AS-
SOCIATED WITH PUBLIC ACCOMMO-

DATIONS REQUIREMENTS.
(a) In GENERAL.—Subpart C of part IV of

‘subchapter A of chapter 1 of the Internal

Revenue Code of 1986 (relating to refund-
able credits) is amended by redesignating
section 356 as section 36 and by inserting
after section 34 the following new section:
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“SEC. 35. COSTS OF PROVIDING NONDISCRIMINA-
TORY PUBLIC ACCOMMODATIONS TO
- DISABLED INDIVIDUALS, -

“(a) GeneraL Rurx.—In the case of eligi-
ble small business, there ahall be allowed as
& credit against the tax imposed by this sub- .
title for the taxable year an amount equa.l
to the lesser of—

“(1) the eligible public accommodations
access expenditures for thé taxable year, or

“(2) $5,000. ]

‘“(b) EricieLr SMArl Busiwess.—For pur-
poses of this section, the term ‘eligible amall
business’ means a person—

“(1) engaged in the trade or business of
operating a public accommodation to which

., the requirements of title III of the Amer{- -

cans with Disabilities Act of 1989 applies,

“(2) the.groes receipts of which for the.
preceding taxable year did not exceed
$1,000,000, -

“(3) which employs fewer than 18 employ-
ees, and

“(4) which elects the application of t.ms
section for the taxable year,

‘“(¢c) EvrcmsLE PusLic Aooononmons
Accxss EXPENDITURES.—For purposes of this
section— , .

“1) Ix GENERAL —The term ellzible public
accommodations access expenditures’ means
amounts pald or incurred—

“(A) for the purpose of removing architec-
tural, communication, or transportation
barriers which prevent a public accommoda-
tion from being accessible to, or usable by,
an individual with a disabflity, or

“(B) for providing auxiliary aids and serv-
ices to individuals with a disability who are
employees of, or using, the pubic accommo-
dation.

‘(2) EXPENSES IN CONNECTION WITH NEW
CONSTRUCTION ARE NOT ELIGIBLE.—The term
‘eligible public accommodations access ex-
penditures’ shall not include expenses de-
scribed in paragraph (1XA) which are paid

“or incurred in connection with the design

and construction of any facility the first oc-
cupancy of which occurs aﬁer December 31,
1989.

‘“d) OTHER D:rmmom AND Sncnx.
RuLEs.—For purposes of this section—

‘(1) AUXILIARY AIDS AND SERVICES AND DIS-
ABILITY.—The terms ‘auxiliary aids and serv-
ices’ and ‘disability’ have the meanings
given such terms by paragraphs (1) and (2)
of section 3 of the Americans with. Disabil-
{ties Act of 1989.

‘“(2) PUBLIC ACCOMMODATION.—-The term
‘public accommodation’ has the meaning
glven such term by section 301(3) aof the
Americans with Disabilities Act of 1989.

*(3) CONTOLLED GROUPS.—

“(A) I GEWERAL.—All members of the
same controlled group of corporations
(within the meaning of section 52(a)) and
all persons under common control (within
the meaning of section 52(d)) shall be treat-'
ed as 1 person for purposes of this section. -

‘“(B) DOLLAR LIMITATION.—The Becretary
shall apportion the dollar limitation under
subsection (aX2) among the members of any
group described in subparagraph (A) in such
manner as the Secretary shall by reguls-

~ tions prescribe.

“(4) PARTNERSHIPS AND 8 CORPORATIONS.—
In the case of a partnership, the limitation
under subsection (aX2) shall apply with re-
spect to the partnership and each partner. -
A gimilar rule shall apply In the case of an 8
corporation and its shareholders. -

“(5) COST-OF-LIVING ADJUSTMENT.—In the

case of any taxable year beginning in calen-
dar year 1991 or thereafter, this section
shall be applied by increasing the $5,000 -
amount under subsection (aX2) and the -
$1,000,000 amount under ‘subsection -(bX2)
by the cost-of-living adjustment for the cal-
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for sny cxlendsr year shall be determinied
under section KEX3), excest. that subpara-
graph (B) hereof shall be applied by subsél-
tuting 1960" for ‘1987,

(¥ No povrix eNgrT.—No deductfon or
" eredit shall be allowed under thiz chapter
with respect fo any smount for which s

preacribe reguiations
the purposes of this section, Including regu-
Ietioms for determinfng what expenditures

are (o be treated &» effigible pubife xccommo-
expenditares.”

AutiOons KCCess &
by Cowrcmaine Amxxesaxyr—The table
of sections for subpart C of part IV of sub-

made by this section shall apply to taxable
yeurs begirming sfter December 31, 1089.
The PRESIDING OFFICER. The
Senstor from Ulah.
Mr. HATCRH. Mr. President, this {s

They are effective 2 years after enaet-
ment when they apply to employers
25 or more empioyees. Two years

;

<
i

:
§
E
G
:
:
:

BLAE%E
i

:

tions el more broadly tham they
are defined in any parallel ctvil rights
statute, specifically title IT of the 1964
CWH Rights Act.

- Title II of the 1964 Civi? Rights Act
bars raciad, efihnfi¢ and religious d&is-
crhnination In public accommedations.
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There, public accommadations are de-
fined as places of eating, places of
Todging, places of entertafnment, and
gmﬁnestatfaﬂs.'!’lmﬁfxtttlenofthe
most broadsweeping Civil Rights Act
in history up untit now.

Trr other words, public accommoda-
tions are defined that narrowly; places
of enting, lodging, and
and gesoline siations. )

8. 933 fr turn, the b which I am
for, detines pubtic accommodations to
inclode niot only these husinesses but
aFft retain busfmesees, all service busi-

employee bustnesses. In - contrast to
the employment provizions, however,
8. 933 contalns no exemnption whatso-
provisforr.

Tt other words, we have chosen to
exempt businesses that Have 2¥ em-
ployeeaéor the

for that. I mean it. This i8 impartant.

But &t the same time, we hmve to rec-
ogmize that Pederal cost.
momey and some of these people
cannot afford to eome up with that

money. .

Someone has to pay for our desfre,
Congress” desire, if you wilf, to accom-
modate persons with disabilittes wirere:
sach accormmodations crease costs.
In the case of srmall businesses, they

guxitary aids -

are to provide

and serviees for thefr customrers when
necessary and to provide them with
access 50 long z3 dolng sc does not
canse wirdire burden. Moreover they
must remove architectursl comrrunt-

- ~urdwe burden™ and
“regdily achievable™ are defirred in the
bit. Even though in theory these re-
quirenrents: impose lesy costs, these

first 2 years, then we
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_costs will be more than de minimiz
where necessary to provide access. For
small businesses, any additionat

very iroublesome. ) :

. Now.I am concerned about those
small small businesses, and thas ie why
I support. this amendment. Tradition-
ally, Mr. President, we sttempted to
resolve such didemmas by setilng ex-
emptiom-.Abmlnenmntfalb'ithb
the exemption s ot bound by the re-
quirementa of the act. We have done
that with regard to the enployment
recerd of this act. Unfortunasely, .
regard to the services recosd, whicls ts
called public seconmmodations t this
act, such a step would be incompetibie
with. thhe desire to have caverage ap-

of complianice withh Federnl require-
ments by granting certain small busl-
nesies & tax credit for the cost-of steps
they take to make thelr businemes: se-
eesmivie to persons: with disebEitles
Currextly, seetfon 190 of the Tax
Cude provides s dedwetion of up to
tramsportstfer1 barrier removal My
amendmerrt suthorires & tax credit for
removal of architectaral, transperts-
tien, amd ecommrurdcation barrfers as
well gs for ether gccommrodetfonx to

The tax credif I avaffable when un-
dertzkern to accommodate an employee
or & customer and ft iz Mmited to
$5,000 g year and tt fx refunded. The
credit would only apply to small bust-
tfons as defimed by 8. 933, have. less

.t 15 employees and a gross fmcome

of $1 million ar less, really small smalf
busfresses. . i

Thiz gross fncome figure and the
$5,000 credit figure will be Indexed an~
nua¥y so that these small emall busl
rresses have a break. :

Mr. President, such & proposal would
retair the bill's broad coverage in
public accommodation without penal-
fzfng smmal? employers who barely get
by as it {5, We wouald not have to wait
for lawsuits and the courts to defer-
mine the meaning of Cerms ke
“undue burden™ and “readily achieva-
bie™ i the context of & sxaall husiness.
And most importantly we wenld be
hetging tticse who want to comply in-
stead of simply penalizing those who
do not. -

We have a responsibflity, Mr. Presf-
dent, to tnsure that persons with dis-
abilities are accommodated In public
gccommiodations. At the same time,
Mr. President, we have & responsibility
to ensure that we fn Congress address
the ecomontc resalities of the require-
ances those responsibifities snd avaids
the nreed to use an exemption.

Mr. President, It 1z no secret that the
small sma!? businesses of this country,
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are covered or expressly exempted-

from cowra.ge under the Frair Housing
Act of 1968.”

Mr. BOSCHWITZ, Could the Sena-
tor from Iowa, or perhaps the Senator
from' Massachusetts, describe to me
how mental handicapes &re covered by
this, and how an employer is affected?
I am trying to put myself in this posi-

_tion. I have hired a lot of people in my
business career. What happens if
somebody comes and has some mentat

_ infirmity? How does the employer, the

- small businessman, ‘treat that person

when he comes and applies for a job?

Mr. HARKIN. Just as any - other
?:;-son that comes and applies for a

Mr. KENNEDY. Will the Senator
yielkd? : :

Mr. BOSCHWITZ. Yes.

Mr. KENNEDY. 1 think, if my good
{riend from Iowa would yield, first of
all we have the definition of a disabil-
ity. which the S8enator is familiar with.
It is spelled out, on page 41 of the bill,
as follows:

The term “disability” means, a physical or
mental impairment that substantially limits
ane or more of the major Hfe activitiea of an
individual; or the record of such an impair-
ment; or being regarded as having such an
impatrment.

So I would see the situation where,
if there were someone who was men-
tally retarded and was going in to
apply far a fob as a laser scientist, and
the employer said he s not—

Mr. BOSCHWITZ. That s not going
to happen.

Mr. KENNEDY. I ca.nnot hear the
Benator.

Mr. BOSCHWITZ. That is not what

. happens. I do not employ laser sclen-
tists. I never did. How about a ware-
house man— )

Mr, KENNEDY. If I can try to
answer the Senator's question, maybe
it will not be-an adequzte answer but
if I may be permitted to try to com-
plete the answer? What he.is besieally
talking about is if that individual has
the ability or capsacity to periorm the
Jjob and the reason that employer says
no is because that person s mentally
retarded, then this act provides pro-

H the job description ts going to be
one in which that individual dves not
have the capability because of said
menial retardation or mental iliness,
he cannot perform the essential func-
tions, then the declsion by the employ-
er not to hire that individual would
not be a violation of the act, if there
was no possible reasonable accommo-
dation.

Mr. BOSCHWI‘I‘Z I must confess to
the Senator from Massachusetts that
in my business 1 not only did not hire
Iaser actentists, fn most instances, 1 did
not even have a job description for
people who came in to be hired. It is a
very subjective type of judgment that
‘¥ - made—that most  businessmen
make—unless they are looking for
laser scientists or unless they are look-
ing for a schoolteacher or unless they
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are looking for people who have spe-
cific skills.

My business was a retall business. 1
would say to thie Sepator from Massa-
chusetts, a business person makes a
pretty subjective judgment as to
whether or not a person has the abfli-
ty to sell, ar do warehouse work. These
are the things that we got involved in.
Those kinds of subjective judgments
that employers have been making can
still be made under this act. Is that
correct?

‘Mr. KENNEDY. The Senator is cor-
rect. “Qualified individual with a dis-
ability” is someone withh a disability
who with or without reasonable ac-
commodation can perform the essen-
tial functions of the employment posi-

tion that sueh individual holds or de-.

gires. Essential functions is defined as
meaning “job tasks that are funda-
mental and not marginal.”

Mr. BOSCHWITZ. I thank the Sena-
tor from Massachusetts. I would say
the legislation that has been passed
here, in Congress, over the years, has
given greater access to people who
have disabilities of various types. It is
very rewarding to see people who have
disabilitites able to lead fuller lives I
have been blessed to not have had dis-
abilities, nor my children, thankfully.
So I do not-have, perhaps, as direct ex-
perience as some. But to see people
being able to live fuller and richer
lives is indeed one of the better things
that I have observeg In recent years.

I just must say, Mr. President, it 1s
difficult to make out the scope of this
act. When I have some more time to
look at the bill, I may make more com-
ments here on the floor. Or I will ask
my friend, the Senator from Arkansaas,
who I see has now left, to hold some
hearings in the Small Business Com-
mittee. We need to get a better under-
standing of the scope of this bfll and
how it impacts smal!@ business and
business in general.

As I understand it, the bill really was
negotiated during this past recess. The
report was printed, cr ordered to be
printed, on the 30th of August, and it
is now the 7th of September. As a
result we have had, If I may say so, in-
adequate time to consider this biIl.
Perhaps the Senator from Iowa, who
has been working assiduously on this
bill for a period of time, does not think
s0. The Senator from Minnesota, how-
ever, feels thet he has not yet had a
very good opportunity to examine the
bill.

AMENDMENT RO. 713
(Purpose: To require & judge to consider if a
defendant who s accused of discrimina-
tion on the basis of disahility has acted In
good fatth) -

Mr. BOSCHWITZ. Mr. President, 1
send an emendment to the desk and
ask for {ts immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senstor from Minnesota {Mr. Bosca-

;le;-z] proposes an mendment numbered
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On page 84, between lines 7 and 8, tnurt
the following new paragraph:

(3) Jupnrcaal, CONSIDERATION.—IN a civil
action under paragraph (1), the court, when
considering what amoont of cvil penalty, if
any, is appropriate, shall give consideration
to any good faith eifort or attempt .to
comply with this Act by the entity.

Mr. BOSCHWITZ. Mr. President, as
the ranking minority member of the
Senate Small Buginess Commitiee, I
am concerned about the effect of this
legistation on small business. Frankly,
I am afraid many Membvers do not
fully understand the impact of this
bill. Yet it is probably going to go to
fina) passage this evening, a day or
two after we reconvene afier a recess.
It may well be that small business wilt
find itself least able to afford the
changes that are mandated by the
pending legislation.

I do not mean to suggest for a
moment that handicapped. peoble
should not receive all the consider-
ation they need in order to live mean-
ingful lives. My amendmen{ would
amend title IIT of this bill, the public
accommodations section of the Ameri-
cans With Disabllities Act. Currently
in title I11, when an individual believes
he or she has been discriminated
against on the basis of a disability, the
Attorney General—and it is my under-
standing that that is the United States
Attormey General—can file a civil
action In Federal court, seeking an in-
Junction and monetary damages.

I'd ke to turn to the act once again
and ask my frienid from Iowa anot.her
question.

The PRESIDING OFFICER. The
Semtor from Iowa.

Mr. HARKIN. If the Senator will
vleld, s the Senator t.hrough offering
his amendment?

. Mr. BOSCHWITZ. No. I am not
t.hrough offering the amendment. On
page 83, section B says, “l the Attor-
ney General has reasonable cause to
belleve that any person or group of
persons is engaged in the patiern or
practice of resistance,” so forth.

This is the Attorney General of the

United States, as I understand it; is

that correct?

Mr. HARKIN. That Is true; it i3 the
Attorney General of the TUnited
States.

Mr. BOSCBWITZ. Often there Is a
right of referral or there Is a concur-
rent authority that iz given to a State
attorney general so that the State at-
torney general can initiate these lIaw-
suits. Is that anticipated or is that pos-
sfble under these provisions?

Mr. HARKIN. This does not pre-
empt the State from adopting those
kinds of provisions.

Mr. BOSCHWITZ. I understang it is
not preempting the State from passing

‘the same kind of law, but there would

not be a referral to the State attorney
genereal or the State attormey general
would not have concurrent jurisdiction
granted him by the Attorney General
of the United States so that he could
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move forward with this kind of litiga-
tion; am I correct in that?

eélt‘[;‘r HARKIN. The Senator is cor-
r

Mr. BOSCHWITZ. I thank the Sena-
tor. In any case, under title 3, when an
individual believes that he or she has
been discriminated against on the
basis of a disability, the Attorney Gen-
eral can file a civil action in Federal
court seeking an injunction in mone-
tary damages. The damages could take
the form of a civil penalty for as much
as $50,000 for a first time violator or
up to $100,000 for a repeat offender.
In addition, the Attorney General is
authorized to seek monetary damages
for the individual harmed by the dis-
crimination.

My samendment will specify that
during the process of assessing that
injury, if any, that has been caused an

" individual, a court must take into con-
sideration the good faith effort on the
part of the detenda.nt to comply with
this act.

Clearly, the Americans With Disabfl-
ity Act is a complicated piece of legis-
lation. Employers are going to be re:
quired to spend billions of dollars, re-
gretfully, in modifying their facilities
in order ‘to comply. The majority of
businesses start out with atotal cap-

- ital in the beginning of under £20,000.

It will be virtually impossible for
many of these small businesses to im-
mediately ' accommodate all types of
disabilities. The point to this legisla-
tion is that.they should comply, but
during the period leading up to full
compliance, -they should be given the
benefit of reasonable, good faith ef-
forts to comply. -

My amendment will not deter efforts
to prevent discrimination based on a
handicap. It would, however, be bene-
ficlal to amall business who are at-
tempting to comply but are still
caught in a-civil action that results in
large financial penalties. -

I urge my colleagues to support thls
amendment to S. 933.

. Mr. President, I ask for the yeas and
nays on the amendment. :

The PRESIDING OFFICER. Is
there a sufficient second?

There is not a sufficient second.

1s the Senator making a request for
the yeas and nays? .

Mr. BOSCHWITZ. 1 make the re-
quest for the yeas and nays.

The PRESIDING OFFICER. Is
there a sufficient second?

" There is a sufficlent second.

The yeas and nays were ordered.

The PRESIDING OFFICER. If
there is no further debate, the ques-
tion is on agreeing to the amendment.
. The clerk will call the roll.

The bill clerk called the roll.

Mr. CRANSTON. 1 announce that
the Senator from Washington [Mr.
Apams], the Senator from Montang
[Mr. Baucusl, the Senator from Ohilo
[Mr. GQrENN], the Senator from North
Carolina (Mr. S8aArRFoRD], and the Sena-
tor from Tennessee [Mr Sassm] are
necessarily abaent. o .

Mr. SIMPSON. I announce that the
Senator from Montana [Mr. Burwsl,
the Senator from New Ha.mpshire
(Mr. HomMpHREY], the Senator from
Mississippl [(Mr. Lottl], the Senator
{from Alabama [Mr. MUuRKOWSKI], and
the BSenator from . Delaware ([Mr.
RotH] are necessarily absent.

.The result was a.nnounced—yeo.s 90
na.ys 0, as follows: .

.[Rollcall Vote No. 171 I.ea]

YEAS-80
Armstrong . Fowler McCain
Bentsen Garn * McClure
Biden Gore
Bingaman Gorton' Metzenbaum
Bond Graham Mikulskd
Boren QGramm - Mitchell
Boschwits , Grassley Moynihan
Bradley Harkin Nickles
Breaux Hatch Nunn
Bryan -Hatfleld Packwood
Bumpers - Heflin Pell
Burdick Heinxs . Pressler
Byrd Helms Pryor
Chafee Hollings Reid
Cochran Jeffords . Robb
Cohen _Johnston . Rockefeller
Conrad Kassebaum Rudman
Cranston Kasten - . Sarbanes
D’Amato Eennedy Shelby .
Danforth - Kerrey _8imon
‘Daschle Kerry . Simpson
DeConcint - Kohl - Bpecter
Dixon Lautenberg Stevens
Dodd Leahy 8ymms
Dole Levin . Thurmond
Domenicd Lieberman Wallop
Durenberger Lugar Wamner
Ford Matsunaga ‘Wirth
NAYS—0
NOT VOTING-—10
Adams Humphrey. Banford
Baucus Lott Sasser .
Burns - Murkowskd
Glenn Roth
8o the amendment (No. '113) Was
agreed to.-

Mr. BOSCHWITZ. 1. move to recon-
sider the vote by which the amend-
ment was agreed to.

Mr. KENNEDY. I move to lay’ that
motion on the table.
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. The PRESIDING OFFICER. We
will have order in the Senate. The
staffs will take their seat.s in the back
of the room.

The Senator from Minnesota.

Mr. BOSCHWITZ. Mr. President,

““The sentiment is laudable,” the edi-

-torial continues. 1 certainly sagree
with that. “To bring the disabled
closer to the mainstream of American
society. But the legislation is vague;
not even its defenders are able to cal-

culate its benefits and costs. Those .

costs could be monumental. The pro-
posal thus requires patient, unemo-
tional examination.” And that is some-
thing that I have not yet had the time
to do, I say to the President. But it is
true that with surprisingly -narrow
public scrutiny, as the New York
Times lead editorial says, we are
edopting a very, very broad bill.

‘The editorial also states that the bill
calls for a study after the bill is
passed, not before, to determine how
much this would cost the companies.

And that is why I asked that the .

Small Business Committee perhaps

hold hearings after the passage of the:
* bill here in the Senate to get a better

understanding of .what would be im-
posed on business in general and small

" business most particularly.

The motion to lay on the t.a.ble Was.

agreed to.

Mr. BOSCHWITZ. Mr. President, 1
would like to clarify with my friend
from Iowa the question of part-time
employees. He was able to do so for me
on the floor here and perhaps we can
get ‘'him to do 80 on the REcorp. 1
would also like to put into the Recorp
a lead editorial from the New York
Times of yesterday. Perhaps it was al-
ready put into the REcoRD.

Mr. EENNEDY. May we have order,
Mr. President? The Senator 18 entitled
tobe heard.

The PRESIDING OFFICER The
Senate will be in order.

Mr. BOSCHWITZ. I would like to

put into the Recorp the lead editorial

from yesterday’s New York Times and
before I do s0, I would like to read just
a little bit from it. The first paragraph
says. “With surprisingly narrow public
scrutiny, Congress is moving swiftly to
extend broad civil rights protection to
the Nation’s 40 million disabled citi-
mn&"

"Mr. HARKIN. May we have order ln

. the Senate? I cannot hear. -

‘““The bus.companies are angry,” the
editorial continues. ‘“Most business-
men are simply fretful and confused.
That’s partly because the bﬂl’s lan-
guage is s0 vague.”

S0 we are considering a major maJor
plece of legislation, I say tb-the Presi-
dent of the Senate. And we are doing
80 with narrow public scrutiny, and
narrow scrutiny here in the Senate
itself.

My friend, the Senator from Iowa. ’

points out that because of the very
low rates of employment among the
handicapped, 25 percent among men
and 13 percent among women, perhaps
this bill will improve that and perhaps
there will be broad savings to the Gov-
ernment and to soclety if the handi-
capped were able to work, and they

would be able to live fuller, richer,’

more meaningful lives.

I certainly agree with that, a.nd 1
hope that this bill achieves those
goals. But just as the editorial writers
of the New York Times felt there was

rather narrow scrutiny of this legisla-
tion, so do I, and it is because of that

that I have made the statements and.

asked the questions that I have asked.
Would the Senator from Iowa now tell

us a definition of what 15 employees

means?

Mr. HARKIN. If the Senat.or would
yield, after checking the full defini-
tion, as I understand it, the definition
is that the 16 employees, each of the
15 employees have to work 20 hours
per week. That i8 really the definitive
point, and that is the 20 hours per
week. 8o that as I understand it, If you
had 14 employees that worked for 20
hours, but you only had 1 who worked
for 10 hours, then you are not covered.

—~

KL
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It has to be ISthatworkzohours
each per week. .

Mr. BOSCHWITZ. It is not very

clear because it says 15 or more em-
ployees for each working day and each
for 20 or more calendar weeks in the
preceding calendar year.
Mr. HARKIN. It has been In effect
forzsyears We copied that language.
BOSCHWITZ. That is what it
lntendstomean.

Mr. HARKIN. Yes.
The PRESIDING OFFICER Ms.
Mixvurskr). The Senator from Tennes-

see, i

Mr. GORE. I rise In support of 8.
933. This bill represents a long-over-
due declaration by our country that
people with disabilitltes- deserve falr

statement of & very basfc concept:
People with disabilities are full and

Eﬁiggg
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3
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One of the key rightx of Amerfeans
is the right to exercise judgment to
select the officers and officials who
will make up our Govemment.. That is
the right to vote.

Hear again, the right of access to the
ballot box is one of the cornerstones

We who are mobility {mpaired or sensory
impatred do not yet have the right to vote
by virtue of inaccessibility.

As a practical matter, many Ameri-
cang with disabilities find it impossible
ta vote. Qbviously, such a situation is
completely unacceptable and uncon-
scionable. We msut take strong action
to end the tradition of blatant-and
subtle discrimination that has made
people with disability second-class citi-
zens, .

No one can tell who might have a
disability someday as & result of acci-
de.ut..mness.orsimplyasmaspectof
the sging process. Prohibiting discrim
ination on the basis of disability is an
investment in the future of all individ-
ual and our Nation as & whole. This
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act would establish a clear prohibttion
against, discrimination on the basis of
disability and would promoie the de-
velopment of reasonable, definitive
and effective standards for assuring
access for people with disabilities,

By requiring only modifications that
are readily achievable and providing
that employers do not have to take ac-
tions that are unduly burdensome, the
bill establishes flexfble, workable and
realistic obligations to eliminate dis-
crimination against persons with dis-
ablilities. The time has come for enact-
ment of such legistation that says to
all persons with disabilitfes, “You are
& welcome and valued member of our
soclety. Heneeforth, discrimination
agrinst you shall be unlawful.”

80, Madam President, to do less
would be unfair, imprudent and unA-
merican. I am proud to support this
vital legisiation, and I compHment the
sponsgors and the authors of the hill

and urge my colleagues to support it.

Mr. KASTEN addressed the Chalr.

The PRESIDING OFFICER. Sens-
tor from Wisconsin,

Mr. KASTEN. Today we are discuss-
ing & landmark pilece of legislation, the
American with Disabilities Acf of 1989.
This bilt 138 thought-provoking in that
it calls to mind many real, and unmet,
needs of our disabled citizens.

As I watched this floor debate this
morning, we realized an alarming fact,
that our debate was completely insc-
cessible to . hearing-impaired Ameri-
cans. Nobody had considered providing
an Interpreter for the hearing-im-
palred citizens who will be so vitally
affected by this legisiation, by our de-
liberations today.

Solmambbd&kmsﬂﬂlthehmd-
ership and the floor mansgers to ar-
range for an interpreter, and our
debate is now being simultaneocusly
translated into sign language. 1 sin-
cerely hope that we can extend our
use of this service and further inte-
grate hearing-impeired Americans into
our national legislative process.

Mr. ARMSTRONQG addressed the

- The PRESIDING OFFICER. The

Senator from Colorado. .

Mr. ARMSTRONG. 1 wonder if I
could seek the assistance of & manager
or somebody who s knowledgeable

"about the contents of this bill, I am

concerned because it has come to my
attention today that there are provi-
slons In this bill that I do not under-
stand. I came to work this morning
thinking that we are going to vote on a
bill to help the handicapped, and 1
would certainly be sympathetic to
that.

I would not think you would have to
be very smart to know that the ideals
of our country certainly eall upon the
Senate to do whatever it can to be
helpful to people in wheelchairs or
who have some kind of a physical dis-
ability or handicap of some sort and
who are trying to overcome it. I am
concerned because it has been brought
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to my attention by counseél that there
is doubt about some of the provisions,
-Specifically, as I understand ft, this
bill intends to prohibit discrimination
on the basis of disability in employ-
ment, puble sccommodetion, public
gervices and telecommunifeation. It de-
fines disability as & physfcal or mental
impafrment that substantially lmits
one or more of the major life activities
of such an individual. -

What concerns me is the thought
that this disability might include some
things which by any ordinary defini-
tton we would not expect to be includ-
ed. When my staff drew my aftention:
to this—and I guess they must have
spent most of August working on it,
because they came in armed with cases
and memos and so forth, which I have
not fully digested. They are concerned
that we will not cover such things as
11legal drugs. .

For example, if a person Lsacon—_
sumer of illegal drugs, does he gainr a
protected status under this bill? . )

Mr. HARKIN. 1 can answer defini-
tively to the Senator. that current
users of fllegal drugs are not, and we
are working out a couple of amend-
ments with the Senator from North
Carolina and a-couple ont ot.hers to
better clarify that.

Mr. ARMSTRONG. I apprech.t.e
that, -

Would the same apDN to alcohol
abuse?

‘Mr. HARKIN. The same tMng ap-;-
phes to alcobhol abuse.

Mr. ARMSTRONG.IthanktheSem
ator.

May I read a.list. of related ftems? T -
think perhapa the Senator is gotng to

‘delusional disorder, cocaine irtoxica--

t.ion.commedeltﬂm,(miﬂusionmdk-
order,

I have & whole list of these, -

Amlcorrectinassmnmgthatmwe
would not be covered &s disabilfties?

Mr. HARKIN. Well, obviously I am
not familiar with these disorders. -

Mr. ARMSTRONG. Csn I submit
th}snstandaskthattbesuﬂlookat
it overnight?

When my people brought it to my
attention, my first reaction is, come
on, you guys have had to much time
a.ndnotenoughtodotocomenpwith
this list. -

But in fact,  they responded by
saying that the list was drawn from
court cases under other legislation
which has similar definitions. I could
not imagine the sponsors would want
to provide a protected legal status to
somebody who has such disorders, par-
ticularly those who might have a
moral content to them or which in the
opinion of some people hav& a moml
content.

What I would like to do is submit
this list for the Senator -and his staff -
to look at overnight; so if that is the
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case, we ought to address it and
straighten it out if we could.

Mr. HARKIN. I will be forthright to
the Senator from Colorado. I am hope-
ful we will finish the bill tonight. The
majority leader said that. I said we are

looking to clarify the intent of the leg-.

islation. Some people brought things
to my attention earlier that I think do
need clarification, that current users
g{u fllegal drugs are not covered by this

Mr. ARMSTRONG How about ho-
mosexuality and bisexuality?

Mr. HARKIN. Tha.t is not oovered
by this bill.

Mr. ARMSTRONG. How about exhl
bitionlsm, pedophma. voyeurism, and
similar?

‘Mr. HARKIN, That is not oovered
by-thisbill. -

Mr, ARMSTRONG Tlmt ls not cov--

ered? -

‘Mr. HARKIN. I can state deﬂnitlve-
ly that is not covered.

‘Mr. ARMSTRONG. How about com-
pulsive kleptomania, or other impulse
control disorders? -

Mr. HARKIN. Those are not cov-
‘ered. .

Mr. ARMSTRONG I ‘beg - your
pardon. You say you are sure?

Mr. HARKIN. They are not. - N

Mr. ARMSTRONG. How about con-
duct disorder, any other disruptive be-
havlor disorder; not covered?

Mr. HARKIN. There we are a little
uncertain, becsuse some may be
mental disorders or may be closely
connected . with 'a “mental ' disorder;
they could be covered.

Mr. ARMSTRONG. I think this has

been helpful. I will submit a list and
will be grateful if we could return to
the subject, because I would feel un-
comfortable if there were some doubt
end Senators then found themsélves
in a situation where, for -example,
someone who abused alcohol or
abused marijuana or something, tried
to seek protection under this act and
employers were put to a test and there
was doubt about it. - -

If there is any doubt, I would like to
offer an amendment. If there is not
any doubt, I am perfectly sausﬂed to
clarify the record.

Could I, while I have the ma.nngers
attention, ask one other question, and
perhaps we could just solve that prob-
lem without an amendment as well.

I am told that in the bill there is8 a
provision which says in effect that a
party who brings litigation under this
bill, if the party is successful, may re-
cover attorneys’ fees from the other
party to the case. Is this correct?

Mr. HARKIN. The only way that ap-
plies, {8 getting injunctive relief. I tell
the Senator that the first draft of the
bill when it was introduced last year
provided for the recovery of compen-

" satory damages, punitive damages. We
have taken that out.

The only cause of action now for an
individual s injunctive relief. If in-
junctive relief is granted, then the in-
dividual can get relief. - :
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-Mr. ARMSTRONQG. What happens,
could the Senator tell me, if an Indi-
vidual seeks such relief? As I under-
stand, what they do is go to the
EEOC, and the EEOC actually pros-
ecutes the case for them. If there Is &
finding against the employer, that is,
the EEOC preveils and gets an injunc-
tion of some kind, as I understand fit,
EEOC could seek end under the stat-
ute be given some compensation for
attorney fees. Is that correct?

Mr. HARKIN. Would the Senator
repeat that last statement?

Mr. ARMSTRONG. As I understand
the way this works, if I am an employ-
eeandlthmklamunfalrlyandme-

gally discriminated against—
Mr. HARKIN. On the basis of handi-
cap——»

Mr. ARMSTRONG. I go to the
EEOC and tell them my story. If they

. agree, they actually then bring the
ca.se? :

" Mr. HARKIN. I am informed by the
staff that in that situation, you do not
get attorneys’ fees.

Mr. ARMSTRONG. You do not?

Mr. HARKIN. No.

Mr. ARMSTRONG. Could you then
clarify under what circumstances fees

might be payable by the losing party.

to the party that prevails?

Mr. KENNEDY, Will the Senator .

yleld?

Mr, HARKIN. Yes.

Mr. KENNEDY. It is prlvate parties.
This is standard language included in
all civil rights. There 13 no variation, I
understand. It is limited to the private
parties, as the Senator from Towa
pointed out.

Mr. HARKIN. If I could give an ex-
ample. If a private person, an individ-
ual with a handicap, let us say, was
discriminated against either iIn em-
ployment or let us say in public accom-
modations, maybe once, twice, has
been discriminated against and not al-
lowed into a place because of disabil-
ity, and that .person went out and
hired a private attorney to go to court
to seek injunction against the place of
business to keep them from doing that
again and that person prevails, that is
when they would be able to recover at-
torney fees.

Mr. ARMSTRONG. If the handi-
capped person prevails, then the
person agalnst whom they prevail

.should pay the attorney fees to the
" person who brought the case?

Mr. HARKIN. In that case, if injunc-
tive relief is granted.

Mr. ARMSTRONG. 1 appreciate
that. My question is, suppose the
person who is being sued prevalis. Can
they also get attorney fees pald?

To take sn example, if a person is
seeking access to public accommoda-
tion, if they prevail against the provid-
er of the accommodation, they can get
the attorneys’ fees.

Suppose the reverse is right. The
provider of the public accommodation
proves they did not violate the law.
Can they get the attomey fees paid?

Mr. HARKIN. No.

September 7, 1989

‘"Mr. KENNEDY. I wonder if the Sen-
ator would yield on this point, as a
matter of practice the answer is “no.”
If considered by the judge to be frivo- .
lous, then there can be no award of at-
torney fees for the defendant and that
s following the other civil rights legis-
l1ation. '

Mr. ARMSTRONG. Mr. President,
let me point out that in a lot of analo-,
gous cases where there I8 good faith
on both sides there 18 heavy litigation
expense often over quite technical
points of law. My concern i{s that the
burden of bearing those attorneys’
fees should not be a factor in the out-
come. In other words, if it is fair that
the plaintiff’s get their attorney fees if
they prevail, then it ought to be equal-
ly fair that the defendants get their.
attorney fees if they prevall whether:
before the EEOC or the district court
or whatever.

My question is, would that not be a
reasonable provision to include in here.
whichever side is entitled to attomey,
fees if they prevail that the other side
be entitled? —

Mr. HARKIN. As a practical matter
we know the demographics of the
handicapped people. Most of them are:
very low-income people. They. do not
have a lot of assets.

As I said, this ' was a compromise that
we worked out in this bill to take out:

- the damages that preclude the kind of

actions I think the Senator sort of at

- least obliquely is.talking about where

someone might bring a case, get attor-
neys, go out and prosecute and go out
and pay attorney fees, that kind of
thing. That is notin the bill. The only

- thing is injunction.

You take a handicappéd person as
the distinguished chairman of the
committee pointed out earller, and

.they have enough just to get through
the day. They have enough of a tough

time just to keep themselves together -
to get through, day by day, and do not
have the financial resources to go out
and frivolously try to prosecute a case.

I think the instances in which, prac-
tically speaking, instances in which
cases could be brought for injunctive
relief would be very few and will in-
volve egregious cases of multiple types
of  discrimination, probably against
more than one person with a disabil-
ity.

Suppose an individual with a disabil-
ity goes into a place of public accom-
modation and is told he cannot come
in or something, is that person going
to go to court and get an injunction?
No, they will just go someplace else.
They will say, “Heck, we will not go
back to that 'place of business again.”

Practically speaking the cases you
find will be the egregious cases and
multiple kinds.

Mr. ARMSTRONG. Mr. President,
then if that is the case then I think I
would agree with the argument of the
Senator from Iowa. I think the more
likely instance is a little different, .I

-think it {s more likely sort of at mar-
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gins at the frontier of the law where
we are litigating some question as
what is reasonable, what kind of ac-
commodation must be made-to a hand-
icap and it might involve some very
technical issues and it might not in-
volve some poor person who is just
trying to buy a cup of coffee in the
neighbor coffee shop or might involve
much larger actors on the Nation’s
stage than that.

T guess I want fo think about it. I
urge the Sena.tor from Iowa to thlnk

. about it. -

‘My intention in if it is fair on one
side it is fair on the other. I would be
willing to take it on both sides or put
in both sides.

Itdoeenotseemfa.irtomeu'some-
one's side is entitled to get attorney
fees if they prevail the other side
should not have the same right to at-
torney fees if they prevail. -

While I appreciate what the Senator
said about the plight of the handi-
capped, I also have firsthand knowl-
edge of & bunch of people who get har-
assed by lawsuits all the time. T am not
worried about General Motors. They
can afford to hire a battalion of law-
yers. I am worried about a typical case
involving small public entities, small
companies. They do not have full-time
lawyers nor can hire a -part-time
lawyer. The lawsuit is a levy burden
for them to bear. In a lot of cases they
end up caving in. :

‘I am not talking about an employ-

‘ment Issue. I am talking about tax
‘matters and environmental issues, and

the threat of lawsuits becomes a seri-
ous problem’ whether a8 public or prl-
vate entity.

I am saying we ought to equalize the
law particularly so where it involves
prosecution of the case by a public

agency.

- Although I understand the Senator’s
explanation that would not be & case
under this bill. If it 18 an EEOC pro-
ceedings they cannot get -compensa-
tion back for attorney fees, that is a
great reassurance because it is particu-
larly unfair if you have the govern-
ment taking some private individual or
some school district or some fire dis-
trict or some local Jurisdiction to
court.

I thank the Senator for his explana-
tion. I will send these items over.

Mr. HELMS. Will the Senator yleld?

-Mr. ARMSTRONG. I am happy to
yield.

Mr. HELMS. I am interested in the
Senator’s statement that this bill is
almed at the egregious violators. Was
the Senator saying that 13 the Intent
of the bill?

Mr. HARKIN. No; I am sorry. The
Senator misunderstood what I said. I
think in 99.9 percent of the cases
where a case would be brought for in-
Junetive relief, those would be in very
egreglous cases of  discrimination,
probably on a multiple basis.

Mr. HELMS. I would say to the Sen-

ator, once a horde of bureaucrats de-

CONGRESSIONAL RECORD — SENATE

scends upon a small buslnessma.n. then
he is hooked.

Is there not some way that the Sena-
tor can make legislative history to em-
phasize that you do not intend for

‘these bureaucrats to go out and look

for victims—and that i8 what I think
they would be—can you make some
sort of legislative history on that
h.aoiint? You almost made it in what you
a 4
. Mr. HARKIN. There i8 nothing in
the bill that provides for any agency
of Government to go out-and do that
kind of thing. This is left as a private
right of action for a disabled person.
The only provision in the bill that pro-
vides for the Attorney General of the
United States In pattern and practice
cases to vindicate the public interest,
then the Attorney General then can
go out on his own and prosecute a

 case, But that is the only provision in

the bill. There is no other area there.

Mr. HELMS. There is going to be
some agency in the Government ad-
ministering this legislation if . and
when it is enacted and =signed into law.
Is the Senator telling the Senator
from North Carolina that no effort by
the Government will be made, short of
the Justice Department, the Attorney
General, to go out and look into these
thlnsn?wmtherenotbeanyother
agency? .

Mr. HARKIN In the employment
sector, - the Commissioner of EEOC
would ‘be"empowered to hear cases

that would be brought by a disabled
person in the employment sector. An
the Commissioner of EEOC could, in
pattern and practice cases, also bring a
case against someone in a pattern and
E;a.ctlce case. But those are the only

0.

First of all, as the S8enator from Col-
orado pointed out, if a disabled person
brought a case under employment, it
would go through the administrative
remedies of EROC first and, of course,
that would go to the Commissioner of
EEQOC. But he would not, in that kind
of situation, be able to proceed on his
own.

Mr. HELMS. If the distinguished
Senator from Colorado would yleld
further to me, I would say to the Sen-
ator that on all three matters that the
Senator from Iowa and the Senator
from Utah and 1, along with the Sena-
tor from Massachusetts, have dis-
cussed and we have been able to reach
a pretty good accommodation. But I
am still concerned about the tendency
of this Government, the IRS for ex-
ample, to focus Iin and say we are
going to get this guy’s hide. I want to
be sure or as sure as I can be that this
legislation 18 not implemented in that
fashion. Is there something the Sena-
tor could say for legislative history as

-to the Intent with respect to—well, let

us call it what it is—the persecution of
some small businessman, )

Mr. HARKIN. I can assure the Sena-
tor that it is not this Senator’s Intent.
I trust after reading the bill myself
and the report and the colloquy that
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we have had here on the floor, the
amendmentg that have been accepted,
and those are still being worked on, I
want to make it perfectly clear that
there is no intention in this bill what-
soever to persecuting small business
people In any way whatsoever.

Let me clarify two points. .

First, regarding the availability of
damages as & remedy for private indi-
viduals enforcing the act, the Senator
from Colorado raised this question in
the context of employment and public
accommodations covered by titles I
and ITI of the act. It is true that the
employment provisions of title I make
avallable the rights and remedies of
title VII of the 1964 Civil Rights Act,
which provides for backpay and equi-
table relief. Also, under the public ac-
commodations provisions of title III,
the bill-expressly limits relief to equi-
table remedies. However, title IT of the
act, covering public services, contains
no such limitation. Title II of the bill
makes available the rights and reme-
dies also available under section 505 of
the Rehabflitation Act,”and damages
remedies are avallable under that pro-
vision enforcing section 504 of the Re-
habilitation Act and, theretore, a.lso
under title IT of this bill.

Second, let me clarify the ext.ent to
which administrative remedies are
avallable. Under title I of the bill, the
EEOC 1is authorized to Investigate
complaints of discrimination in- em-
ployment. Under title IITI of the bill,

d covering public accommodations, the

Attorney General is authorizéd to in-
vestigate alleged violations of title ITI,
and is authorized to undertake period-
ic reviews of compliance of covered en-
titles. Under title II of the bill, cover-
ing public services, administrative en-
forcement is available to the same
extent it is available under sectlon 504
of the Rehabilitation Act.

‘Mr. HELMS. I thank the Senator. -

Madam President, I will seek the
floor if the Senator from Colorado has
yielded. .

Mr. BOSCHWI’I'L Would the Sena-
tor from Colorado yleld? I would like
to ask a question. _

Mr. ARMSTRONG. I would be zlad
to yield, but the simplest thing is for
me to yleld the floor and let the Sena-
tor from North Carolina and the Sena-
tor from Minnesota continue. I do
yleld the floor.

Mr. BOSCHWITZ addressed the
Chair.

The PRESIDING OFFICER. The
Senator from Colorado had the floor.
The Chair was lenient in order that -
questions could be answered.

Who does seek recognition?

Mr. BOSCHWITZ a.ddressed the
Chair,

The PRESIDING OFFICER. The
Senator from Minnesota.

‘Mr. BOSCHWITZ. I ask the Senator
from Iowa what kind of rellef does
someone who was injured received?
Are there any kind of damages that
they can receive? Let us say that a
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handicapped person is discrlmmated
sgainst under this bill. Can that
handicapped person sue for damages?
The reason I ask this question—and
it Is kind of In response to the ques-
tlon of the Senator from Colorado—
the Senator from Iowa said that this
was not going to generate a great deal
*of legal bushness. Most of the stuff we
pass around - here—and the Senator
from Colorado and the Senator from
North Carolina and I are three of the

erate a lot of legal business. My ques-
tion is: Is there any Knd of court

Elcgapplytoamwhomamly-

"Mr. HARKIN. No. In the public ac-
commodattmdt.le(t!somyinjuncuye

AMEMDMINY KO, T14 .
(Purpose: To amend sections 304 and 305 re-
lating to the e-road

socessibllity of over-th
buses to Individuals with dlsahilitles)

Mr. HOLLINGS. Madam President, 1
have an amendment at the desk and I
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The sssistant leelslnt,lve cderk réad
as follows:

The Senator from South Caroling {Mr.
Horriwesl, for himself and Mr. CRAFRE, pro-
poses an ammpment numbered 714.

Mr. HOLLINGS. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, {t & s0 ordered.

The amendment s as follows:

(1) Amend section 304(bX4) by inperting
“except as provided in gection 305(d),” tm-
mediately after “Otlhrer providers,”; by strik-
ing *‘6 years”™ and inserting In lieu thereo? “7
years”; and by striking “5 years” and insert-
ing in lfen thereof 6 years™. -

(2) Amend section 305(a) by striking “Ar
chitectural and Transportation {
Compliamoe Board established under section
502 of the Rehabiiitation Act of 1873 (20
US.C. 782)” and inerting in lieu thereof
“Oltice of Technolagy Assessment'’.
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(3) Amend sect.lon 305(c) t.n read as fol-

lows:
_“(c) Apvisory COMMITTEE.—In conducting
the study required by subsection (a), the
Oflfice of Technology Asvessment shall es-
tablish an advisory oommitiee, which shall
consist of —

“(1) members selected from among private
aoperators using over-theroad buses, bus
manufacturers, and 1ift manufacturers;

*“{2) members selected from smong indi-
viduals with disabllitles, particularly {individ-
uals who use wheelchairs, who are potential
riders of sach buses; and

*(3) member selected for their techmical
expertise on hasoes included {n the study.

The number of members selected under
each of paragraphs (1) snd (2) shall be

- equel, and the total number of members se-

() Amend section 305(d) by striking
“Board,” and a1l that follows and Inserting
in Heu thereof “Office of Technology As-
sessment, including any policy options for

,w«nmmmmmmm

President and ‘Congress within 36

mmunlnu'thedaoeu!enaam:ntotdm'

deadlines specified In section
304(bX4 will result In a significant reduc-
tion in Intercity bos service, each xuch dead-
Ine shall be extended by ome udditional
your.”

(5) Amend wection 303 by adding st the
end the following new subsection: -
“Ce) Rxvizw.—In developing the studyre—
(unedbymbuecum(n.) the Office of Tech-
Anelsmmtchaumvtdecprdlml-
nary draft of such study to the Architectur-
al and Transportation Barriers Compliance
Board established under section 502 of the
Rebabifitation Act of 1973 (29 UB.C. 792).

within 120 days after the Board's receipt of
the draftf study shall be noorporated as part
of the final study required to be submitted
under sahsection (d).".

Mr. HOLLINGS. Madam President,
this amendment has been worked out
I ihink on both sides of the aisle.

Madam President, I appreciate this
opporhimity to offer an amendment to
8. 833, the Americans with Disabilities
Act of 1989, which relates to the study
required hy this bill on the acoess
needs of individuals with disabilities to
Intercity buses.

Currently, this study is to be con-
ducted by - the Architectural and
Transportation Barriers Compliance

Board. My amendment seeks o

change the author of this study from
the Architectural and Transportation
Barriers Compliance Board to the
Oflice of Technology Assessment
{OTAIl. OTA has a proven track record
in studying issues related to technolo-
gy and in helping to develop consensus
on critical issues such s this. In addi-
tion, OTA can essemble the experts
necessary to address both aspects of
the study mandalted by 8. 833.

This is a critical study which is to
address the specific problems end
costs that may be assoclated with the
requirement {n the bill that new inter-
city buses be readily accessible to and
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usahile by individuals with disabilities,
including individuals who use wheel-
chairs. -

In addition to stodying the access
needs of individuais with disabilities to
over-theroad buses and the most ef-
fective methods for meking these
buses accessible, the study &5 to in-
clude an examination of the impact of
socessibility requirements on the con-
tinuation of intercity bus service, in

. particular the impact on rural service.

I belleve OTA is best equipped to per-
form this type of economic analysis
which is critical to making a determi-
nation of whether accessibility re-
quirements in this legisiation might
impose 80 great a burden on private
bus companies as to have the unin-
tended eifect of hastening the deterio-.
mdonotprlvu,ebusaerﬂce.andln
particular, rural service, -

Asecondcanponentofmyamend—
ment would increase by 1 additional
year, the timeframe for compliance of .
the requirement in the bill that within
6 years after enactment for amall pro-
viders—to be defined by the Depart-
ment of Transportation—eand 5 years
for other providers, all new over-the-
road buses purchsased ar lessed ¢o pro-
vide public transportation sexrvices
must be accessibie to and usable by in-
dividuals with disabilities. These num-
bers would change to 7 yeam tnd 6
years, respectively.

Ibelieveltlslmportantthn.tthebus
indostry ss well as the Congress have
at least 3 years between the time the
study is completed and the date by
which the lease/purchase require-
ments would become effective (o
assess the findings of the study.

The tinal component of my amend-
ment would provide for another 1-year
delay in implementing the lease/pur-
chase requirement if the President
finds, after reviewing the OTA report,
that a significant emount of fntercity
bus - service would be endangered if
providers were compeiled to -comply
with the accessibility requirement.
This additional year would provide
more time for Congress, if it deemed it
necessary, {0 propose additional legis-
lation to address these concerns. )

The ecanomic health of the intercity
bus industry and the continuation of
intercity bus service are both of vital
importance (o me and to the Com-
merce QCommittee, which I chafr.
While I am a cosponsor of 8. 833, and
applaud the members of the Labor
Committee for their commitment and
dilipence in crafting this comprehen-
sive legislation, it is with the above
concerns in mind that I urge my col-
leagues to support this amendment.

I woulid try to answer any guestions.

I thank both sides, Senator Doie
and Senator Hargmn, and particularly
Senstor Krxxnepy, for their under-
standing of the concerns that we have
had {n the Commerce Committee,

Mr. KENNEDY. Mr. President, I
want (o say that I will support the
amendment of the Senator from

—



S 10756

handicapped person is dism-ixhlnated
against under this bill. Can that
handicapped person sue for damages?

The reason 1 ask this question—and

it 1s kind of In response Lo the qQues-
tion of the Senator from Colorado—
the Senator from Jowa sald that this
was not going to generate a great desal
‘of legal business. Most of the stuff we

Mr. HOLLINGS. Madam President, I

clerk wm report. ' '

The asgistant leglalntlve derk réad
as follows:

The Sepator from South Carolina {Mr.
Howrmcs], for himaeelf and Mr. CHAFEZ, Oro-
pwesana.men\dmentnumbered'ud.

the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it i8 80 ordered.

The amendment 18 as follows:

(1) Amend section 304(bX4) by énwerting
“except as provided in section 305(d),” tm-

mediately after ‘‘Other providers,”; by strik-
ing “‘6 years™ and Inserting In lieu thereof “3
years”; and by striking “6 yeu's" snd Insert-
ing i lien thereof ~6 years™.

(2) Amend seotlon 305(a) by striking “
chitectural Transportation

Compliznoce Bardemblﬂzed under section
502 of the Rehabiitation Act of 1973 (29
USC. 762)” and janerting in lieu thereof
“Ollice of Technolagy Assessment’.
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(3).Amcndsect.loa 305(¢) tnreadastol-
lowx:

‘“(c) ADVISORY Com‘rrxr.—m conductlng
the study required by subsection (a), the
Oifice of Tectmology Assessment shall es-
tablish an sdvisory commitiee, which shnll
constst of —

*““1) members sdectedimamgmivtte
operators using over-theroed buses, bus
manufacturers, and 1ift manufecturers;

“{2) members selected from smong indi-
vidusls with disabllities, particularly individ-
uals who use wheelchalrs, who are potentlal
riders of soch buses; and

“(3) member selected for thelr technical
expertise on ixsues included Lo the stady.

September 7, 1989

usabie by mdividuals with disabilities,
l.ncluding individuals who use wheel-

chairs. -

In a.ddition to stodying the access
needs of individuals with disabilities to
over-theroad buses and the most ef-
fective methods for making these
buses accessible, the study i to in-
clude an examination of the impact of
accessibility requirements on the con-
tinuation of intercity bus service, In

' particular the impact on rural service.

1 believe OTA is best equipped to per-
form this type of economic analysis
which is critical to making a determi-
nation of whether accessibility re-
quirements in this legisintion might

'impose so great a burden on private

bus compenies as {0 have the unin-

" tended effect of hastening the deterio~

mﬁonotpﬂnteb\uaerviee.mdln
particular, rural service. -

Asecondcomponentofmym
ment would increase-by 1 additional

o year, the timeframe for compliance of .

tion tn intercity bus service, each such dead-
line- mu be extended 'bry one tﬂdmoml

your.™.
(S)Ammdwhmwmathe

8. 933, the Americans with Disabflities
Act of 1688, which relates to the study

required by this bill on the aonoees
medsotmdlvﬂmhwimdlsawmto

emendment

change the author of this study from
the Architectural and Transportation
Barriers Compliance Board to the
Oflice of Technology Assessment
{OTA]. OTA has a proven track record
in studying issues related to technolo-
£y and in helping to develop consensus
on critical issues such as this. In addi-
tion, OTA can sssemble the experts
necessary to address both aspecis of
the study mandabted by 8. 033.

This is a critical atudy which is to .

address the specific and
coests that may be associated with the
requirement in the bill that new inter-
city buses be readily accessiblie to and

the requirement in the biil that within
6 yeurs alter ensctment for emall pro-
viders—to be defined by the Depert-
ment of Transportation—end § years
for other providers, all new over-the-
raad buses purchased gr leased to pro-
vide public services
must be accessibie to and usahle by in-
dividuals with disabilities. These num-
beawouldchnmem‘lywsmde
years, respectively.
Ibelieveitislmporta.ntthn.tthebm
industry as well as the Congress have
at least 8 years between the time the:
study is completed and the date by
which the ilense/purchase require-
ments would become effective (o

‘assess the findings of the study.

The final component of my amend-
ment would provide for another 1-year
delay in implementing the leuse/pur-
chase requirement if the President
finds, after reviewing the OTA report,
that a significant amount of intercity
bus - service would be endmemd i

Thiz additional year would provide
more time for Congress, if it deemed it
NECesSATY, toptwweaddiuomlleﬂa-
lation t0 address these concerns.

The ecgnomic heaith of the intercity

" bus industry and the continuation of

intercity bus sexvice are both of vital
importance to me and (o the Com-

. merce Committee, which I chafr.

Whiie I am a cogponsor of 8. 833, and
applaud the members of the Labar
Committee for their commttment and
diligence in crafting this comprehen-
sive legislation, it is with the sbove
concerns in mind that I urge my col-
leagues to support this amendment.

I would try to answer any questions,

wanttosaythatlwﬂlmypottthe
amendment of the Senator from

—
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South Carolina. I hope that the mem-
bership will accept it.

I had felt, quite frankly, that the
committee substltute in the areas of
transportation, which is a key element
in this whole legislation, provided for
8 period of study but also provided for
the implementation in a 6-year period,
in terms of private intercity buses, and
6 years for small providers. This
amendment extends that time by 1

year.

. But what it will do is it will permit
what I consider to be the best techni-

- cal agency.that exists, really, in our
country, the OTA, to do the very tech-
nical work in terms of the technical
complexities for transportation. It
then permits the Architectural and
Transportation Barriers Compliance
and Review Board to comnient on t.hat
particular study.”

I have complete confidence, as I
know the 8Senator from South Caroli-
na has, that the OTA really is perhaps
the best agency to be able to make this
Judgment, I know he and I are always
reluctant to mandate studies upon
that body. But I think given the
uniqueness of this particular chal-
lenge, and given their experuse that
this is appropriate.

My own bellef, having been at the
hearings and studied the issue, 13 with
this kind of study we are going to find
that concerns by the bus companies
are going to be dramatically eased.

- The - new technologles which are
coming on line and which are being
utilized, for example, in & number of

the European countries, and some new"

technologies in Denver, CO, and
Johnstown, PA, indicate that many of
the concerns which had been ex-
pressed previously have not been a
problem. I think that is going to be
demonstrated again with this bill

8o, though 1 felt that what is in the
committee substitute was a preferable
way of doing this, I understand the
concerns. I am very hopeful that in
the interim, between now.and those 6
and 7 years, that we are going to be
able to demonstrate that the kinds of
objective that we had hoped fto
achieve In the legislation are going to

be easy to accomplish and that the

companies themselves were not going
to walt until the deadline but will take
the opportunity to buy accessible vehi-
cles sooner. That is my own firm
belief, having talked to some of those
in the transportation industry who are
also on the cutting edge of technology

The Senator has worked on this

- . issue. I know the members of the Com-

merce Committee have special exper-
tise and interest in these areas of
transportation. It seems to me thla isa
satisfactory solution.

The PRESIDING OFFICER. The
Senator from Rhode Island.

Mr. CHAFEE. Madam President, 1
want to say I think the amendment by
the Senator from South Carolina
makes a lot of sense and I would like
to be added as a cosponsor, if I might.

Mr, HOLLINGS. I appreciate it.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. CHAFEE. 1 think he is directing
the study to the proper group and fur-

thermore, he i8 dealing with a problem-

that is a real one.

I am famliliar in our State with rela-
tively small bus companies, privately
owned, that go intercity, a.nd they are
deeply concerned.

The technology, I think, is going to
astonish us with the developments
that take place in the next several
years. I cannot help but believe that
we are going to see the brains of

America turn toward developing -

ramps and lifts that are far less expen-
sive than those currently existing, and
far more efficient.

But I do think we have to give them
a chance. Therefore, I think the
amendment of_ the Senator from
South Carolina is a good one. I believe
that we want these privately owned
bus companies to continue. They are
providing the service, and with the de-
cline of rail service In so many in-
stances and certainly with the expense
that is golng to come about with air
transportation, in many instances, or
no air transportation at all, we are de-
pendent upon these intercity buses. So
we want them to succeed. And we also
want to them to be able to provide for
the handicapped in a sensible fashion.

I think it i3 a good a.mendment and
hope it 18 accepted.
. Mr. HOLLINGS. Madam President, I
thank my distinguished colleague
from Rhode Island. 1 appreciate very
much his support and comments.

The PRESIDING OFFICER. The
Senator from Colorado.

Mr. WIRTH. Madam President, I
rise in support of this bill as it was re-
ported out of committee. It is a good
bill, solidly written, and one that will
finally bring long-deserved civil rights
to those among us with physical or
mental impairments. I am proud to be
a cosponsor of S. 933.

The Americans With Disablilities Act
of 1989 will provide a long-needed
comprehensive ban against disability-
based discrimination, which is still a

‘pervasive problem across the United

States. The ADA is based, in part, on
the successful experiences of some
States and localities, including Colora-
do, which have made great progress
against particular aspects of disability
discrimination. .

I am proud of what the State of Col-
orado, particularly the Denver area,
has accomplished in both transporta-
tion and public accommodations. This
bill is crucial so that people nation-
wide can receive the same protections.

In Denver, we recognize that public
transportation 18 essential to a true in-
tegration of people with disabilities
Into our community, as well as to suc-
cesaful employment. The Denver Re-
gional Transportation District has
long had a commitment to accessible
public transit, and we know that it is
reasonable, regardless of climate, to
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requlre that newly purchased buses be
equipped with lifts.

Equally important is access to pri-
vate transportation to facilitate travel-
ing from city to city. It is very impor-
tant that both intracity .buses and
intercity over-the-road coaches be ac-
cessible to people with disabilities,
whose travel needs do not stop 5 miles
from their houses anymore than yours
or mine. I support both requirements
fully.

The transit industry is concemed
over what it sees as financial draw-
backs to making private intercity serv-
ice accessible, but an objective look at
the facts amply demonstrates that
there are not genuine obstacles..

The bus industry says that providing
accessibility to an over-the-road coach
costs an extra $35,000, takes up a third
of the baggage space, and results in a
loss of 11 or 12 seats. The truth is,
however, that accessible over-the-road
coaches have been and are manufac-
tured which do not pose such prob-
lems. The Stewart & Stevenson Power
Co. of Commerce City, CO, outfits
buses with little or no loss of passen-
ger or baggage space. These are the
ones we use in Denver. In the Denver
area, 17 accessible coaches are success-
fully operating today, with . more
coaches on order, for which-the pur-
chase price {8 only, an extra $11,000—
not $35,000. On these buses the lifts
take up no baggage space—not a
third—and result fn the loss of only .
one seat—pot 11 or 12. Moreover, -
maintaining these lifts has proven ex-
tremely cheap, and we have seen that
as refinements are made to the design
of the buses, the cost is going down.,

1t is simply a .distortion for the over-
the-road coach industry to pretend
that this technology does not exist, or
to deny that technology in. general
cannot adapt. When a market is cre-
ated for accessible over-the-road
coaches—which it will be by this bill—
companies will race to outdo each
other -for the chance to offer ever-
more inexpensive accessible coaches,

The Americans with Disabilities Act
already includes a special exemption
to assist this specific industry in the
transition to nondiscrimination. While
publicly funded transit entities have
30 days to stop purchasing Inaccessible
vehicles, and most private entlities
have 2 years, large private intercity
providers are given b years, and small
ones are given 6 years. This i3 more

‘than ample time to gear up and to

refine methods for compliance. -

In addition, the act requires a study
to decide the best method for making
Jntercity service accessible and de-
scribes how the study will be carried
out. The purpose_of this study is to
decide how the service can best be
made accessible, not whether it should
be made accessible. The intention of
the Americans with Disabilities Act is
that newly purchased vehicles will
provide accessible Intercity service
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within the time limits specified, in
order to comply with the law.

Tt is not only fair and just, but rea-
‘sonable from a fiscal perspectl

end disability discrimination. Let it be
this year that our Nation takes a firm
stand against one of the last bastions
of intolerance: the one which besieges
. 43 milllon Americans, our largest mi-
. nority. Let us pass a comprehensive

clusion for our disabled citizens. Let us
enact the Americans with Disabilities
_Act of 1888,

1 think thiz {38 good amendment. 1
do not think the problem was as grave
ag was suggested earlier. I just want to
cite very briefly the experience of the
reaom.ltmmportaﬂondisu-btm(:ol-

IntheDenvermetmpoﬂbanareo..it
has already done @ great deal of retro-
fitting of buses. They have not found
this. We have been working on this
issue for 15 years. They have not
. found this to be the kind of onerous

problem that wes suggested 16 years’

ago in Denver. The adaptation of
. these buses has been done and it has
been done at & very reasonable price.

The comments by the distingulshed
Sensator from Rhode Island are exact-
1y correct. The Ingenuity is moving out
and moving out very smartly and 1
think we will find this kind of access
to the handicapped of transportation
is going to work all across the country
as it Is now working in Denver.

1 want to thank the distinguished
chatrmsn, Senator Hamrxiw, for the
very good Job he has done to work this
out, and I yleld the fioor.

* Mr. HARKIN addressed the Chalr.

The PRESIDING OFFICER. The
Senator from Iowa.

Mr. HARKIN. Madam President, 1
want to rise alsp in support of the
amendment and to say that we are
going to recept the amendment. Obvi-
ously, we have worked this out with
the distinguished Senator from South
Carolina. . .

- T share with the Senator from South
Carolina, and I know a number of
other Senators here, a real concern
about the effect of this bill on inter-
city bus transportation. I gpent about
an hour in my office the other day
with the president of Greyhound and,
quite frankiy, he raised a lot of con-
cerns in my mind.

I did not mean to single out that
company but that company serves a
lot of small towns in my State and 1
am sure in South Carolina and every-
place else.

The president of that company
pointed out some real concerns which
Itook to heart.

I have a great concern what effect
this might have on intercity bus serv-
ice, especially in emall towns and com-
munities in rural America. 8o, I have
been trying to find some . middle
ground, some way of balancing these
interests, the legitimate Interests of
trylng to get from this point to some
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point in the future when we do have
buses that are accessible but doing it
in a way that does not put an onerous

to burden on these bus companies that s

going to drive them out of business or

make them take away some of the-

gervice they give to amall towns and
communities. .

So I belleve the amendment that the
Senator from BSouth Carclina has
crafted strikes -that balance, and 1
want to also reasgure those bus compa-
nies, the large ones and the amall
ones—we have some in our State, two
small' bus companies—that we are
going to monitor this very closely. 1
believe the Senator from South Caroli-

-1 has correctly identified the agency

Mr. HOLLINGS. I thank the distin-
guished Senator from Iowa. Madam
President, I urge the eadoption of the

amendment,

The PRESIDING OFFICER. If

The amendment (No.. Ti4) was
agreed to.

Mr. HOLLINGS. Madam President, 1
move to reconsider the vote by which
the amendment was agreed to.

Mr. HARKIN. Madam President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to. .

Mr. HOLLINGS I thank the Sena-
tor from Iowa.

The PRESIDING OFFICER. .The
Senator from Arkansas,

Mr. BUMPERS. Madam President,
we only have T or 8 minutes before I
understand there is going to be a vote
on the legisiative appropriations bill;
is that correct?

The PRESIDING OFFICER. The
Sensator is carrect. -

Mr. BUMPERS. I want to engage
the distinguilshed filoor maneger in a
coliloquy Involving some things that
may have already been clarified, but
they were not clarified in my mind,
First of all, there is a provision in here
that says, for exampie, all buses pur-
chased within 3¢ days or after 30 days
fmmt.heena.ctmentotthhprovﬁon

must meet these standards.
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order at that time would not be includ-
ed in that? Is that correct?

Mr. HARKIN. The Senator ts cor-
rect.

Mr. BUMPERS.Sothntmlleyou

issue a purchase order for buses after

wdayswouldyouhavetowttheuft.s
on, for example,

Mr. HARKIN. The Sensator ls cor-
rect.

Mr. BUMPERS. And have & modi-
fied rest room on it, and go on; Is that
correct? )

Mr. HARKIN. No. Let me clarify for
the Senator. We are only t:mdnz
about public transit. -

Mr. BUMPERS. I understand that.
We are talking a.bout public tru.nspor
tation.

Mr. HARKIN. The other ones we
are talking about were private trans-
portation.

Mr. BUMPERS.Wehavetwoclassi
fications here a8 I understand it. The
criteria of this bill has always been ap-
plicable to public transportation
where Federal funds were Involved, is
thatnotcorrect.undertheRehabﬂlta-
tion Act? N

Mr. HARKIN Yes; the Senatot ls
correct.

Mr.BUMPERS.Whatwemdo!ng

‘now Is extending this to all public ac-

commodations; that is, owned by cities,
countles, States, and so on, whether
Federal funds are involved or not, as
well as private intercity carriers.

Mr. HARKIN, The Senator is cor-
rect.

Mr. BUMPERS. With respect to
public transit, the bill provides that
people In those categories provide
buses 30 days after the enactment of
this bill must order buses that come
into compliance with thebill;hthat
correct? .

Mr. HARKIN. Imustuymt.heSen
ator, only buses that are purchased by
public transit authorities and used for
tixed route public transportation. .

Mr. BUMPERS. I am not talking
about Greyhound. That is a privatelty
owned company. We are talking about
city buses and pubiicly owned buses,

- owned by the State, county. city, and

80 ON.

Mr. HARKIN. Yes.

Mr. BUMPERS. Int.ha.tm'ovk;ion.
does not this 30-day provision apply to
them? .

Mr. HARKIN. Yes; 1t does.

Mr. BUMPERS. We will come back
to the privately owned bus compsanies
in a moment. So my question is, and I
am trying to clarity the record, I do
not want to be argumentative, a lot of

with the terms of this bdll?
Mr. HARKIN. If I might read tmm'
the report to the bill on page 47.

—
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Mr. BUMPERS. Page what? :
- Nr. HARKIN. Page 47 of the report.
Mr. BUMPERS. ] am with you. -
Mr. HARKIN. Down towa.rd the

bottom of the page:

The temra “new” means Buses srhich are -

affened for firet aale or lease afier manmdae-
ture without any prior use. Buses for wiirh
& solicitation Is made within 80 days after
enactment of this leglslation Are not mihject
to the xccessibility requirement and thus
are not required vo hmve whedichair it
equipment.

- MWr., BUOMPERS. That part of the
Teport now answers my question, 1 52y
to tive Benntor, If they get 2 Tieet of
buses dclivered to them within that
30-day period, they are not obligated
gntmmanordomybhlngebe‘bo

.

Mr. HARKIN. The Sermator 15 oor-

Mr, BUMPERS. When it comes to .

the regulations which probably wiil be
writien in the area of pubtic wocommo-

ocent, as [ ondergtand 8, wﬂl enforoe
that; s that comeet? -

tittes Tndfviduals with disshiNties who

.m.BUthER&IWDOTMH
wmite the regulations for the puhlic
transpartation

part.
Mr. HARKIN. I think the Senstor is

Mr. BUMPERS. We have this provi-
elon in here which really causes me
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mind sharing this sith our frniends on
the other gide of the nigle, # says on
readily

msdgated
ment of Justice. Now that person can

rived. The majority leader & recog-
nived.

Mr. MITCHEIL. Mr. Pnddezn..  §
undersiend under the previous order
the vote en the jegislative branch ap-
propriations bill is to occur at 7o.m.

lowed to address the Senate for 1
afAme, )

The PRESIDING OFFICER. With-.

arenea:mmleuanofthhw If any
Sensator hag an amendment that he or
zhe wiczhes to offer, that Semator
should be prepared o do so tmmedi-
ately after the wote that 1s now about
to occur on the iegistative branch sp-
propoations bifl, or H any Senator
wishes to speak on the subject of the
disabiiities bili, that Senator should be
prepared to do 20, 80 that we can com-
pieie sction Hf all amendmenis are of-
fered and disposed of this evening.

S0 1 ask all Senatoes, those whd wish
o sddress the sabjeot mutter of this
bill, or who wizh ¢to offer an amend-
ment, or hoth, be prepared $0 4o 30 im-
mediately following the tommletion of
the voie on the legisiation Sranch ap-
propristions béiid,

1 thank ali Senntors #ior their conte-

7.
Mr. BUMPERS addressed] the Chair,
Mr. MITCHELL. If Senstors are gre-

pared to ypmocesd, this wiltl facllitabe

our disposition of this moxtter finafly.

816759

The PRESIDING OFFICER. The
Benator from Avkansas is recognived.

- Mr, BUMPERS. 1 thank the Sena-
tor. ‘

Mr. KENNEDY. Wil the Senator

the Senator from Arkansas, at the ter-
mination of the vote the Senator from
North Carolina—we have been wark-
Ing with him for about $ hours on his
particular amendments. I think we
have an agreement. It shiould not lake

tong. I would Hke to see the vple proc-
-ess move forward and 1o accommopdale
" the Senator from NWorith Carclihs. 1

wonder 1Y that woild be apppopriate.

© Mr. BUMPERS. Mr. President, I do

not know fhat It makes a 1ot of differ-
ence whether the Senator from Marth
Carolina goes {irst or seasnd. I waat to
acoommodate the managers. if they
prefer to get that amendment dispased
of and have an agreement, then I
would like {0 got Tecognizsed dmmedi-
a.t.e:ly after that amendment Ebher

The PRESIDING OFFICER. The
Benator from North Caraline. -

MrHEIMS.lwvuldmie:ﬁorﬂen
stor Bearxes 10 propeed with his eol-
loguy because ke bod 8 train of
thoughi going and I sm going to be

mot even take that long. .

Mr. HELMS. Mr. Presﬂeut.(woaﬂd
prefer 1o say that the stafl of Senutor
EKevrxer and others are working with
my staff right now and T think £t wit
be compicted by that time. .

Mr. MITCHELL. 1 thank the Chalr.

The PRESICING OFFICER. The 1
minute of the majority leader has ex-

r. BUMPERS addresaed the Chalr,

The PRERIDING OGFFICER. “I‘he
Senztor from Arkenssas.

Mr. BUMPERS. Mr. Prestdent, l!’!
can have the attention of the distin-
guished floor manager, { wifl {ry to be
=8 brief a8 potsible. I cannot be brief
unless 1 have the sattention of the
flosr mmanager.

Mr. HARKIN. 1 apologlne to the
Senator from Arkansas.’I was covering
& couple of other things. T will be giad
1o respond =s best 1 can o the gues-
tHons.

Mr. BUMPERS. Wir. President, o
oomtinue the colloguy before we were
nterrupted by the wote, tet me sk
and clarify something before we goon.
15 it correct to suy thet one who is ag-
grieved by Tallure of anybodly bo
vomply with this ect must exhaust, as
we tawyers say, his or her administra-
tgeetmdies betmﬂ&eypmoeed‘bo



S 10760

-will just use this hypothetical exam-
ple, and they say, “You do not have a
ramp out here and I am in a wheel-
chair and I just went to the restroom
here and it is not suitable for wheel-
chair occupants,” are they permitted
at that point to bring an action admin-
istratively against the owner of that
business, or do, they have to give the
owner some notice prior to pursulng a
legal remedy?

_Mr. HARKIN. First of all, Senator,
there would be no sadministrative
remedy in-that kind of a aituation.
The administrative remedies only
apply in the employment situation. In
‘the situation you are talking about—

- Mr. BUMPERS. That is true. 8o one

- does not have to pursue or exhaust his

ve remedies in title IIT if it

is title III that is the publlc a.ccommo-
-dations. -
Mr. HARKIN. Title 1.
Mr. BUMPERS, Title IOis employ»
--ment, :
Mr. HARKIN. That is correct.
Mr. BUMPERS. That has the small
. business exemption also and it is also
- In title II where you must exhaust
your administrative remedies before

Mr. BUMPERS. What title iz it that

'eovera public accommodations, restau- .

rants and—title III? In that case, the-
same example, if a person feels ag-
grieved because a business I8 not up to
the standards of the bill, according to
someone who I8 disabled, what do they
do? Do they write the Attorney Gener-
al or go down -to the courthouse. and
file a lawsuit?

. Mr. HARKIN. If the Senator will
permit me, I think the practical out-
come of a situation like that would be
that a handicapped person would talk
to the owner of the business and say,

“Look, I would like to come to your es-
tablishment, T would like to eat or

shop here or buy things here. But .

quite frankly I cannot get into your
business, I cannot use your facilities
because they are nonaccessible, and we
would like you to make gome changes
s0 it can be accessible.”.

Mr. BUMPERS. That is all well and
good, but is there any prohibition
against that person filing a lawsuit at
that time because they are not in com-
g&a;lce, indeed, in violation of this

Mr. HARKIN. I would have to
answer to the Senator that that would
depend upon the kind of violation and
whether or not the provisions of the
bill that outline what readily achieva-
ble . means, easily accomplishable,
without much difficulty or expense.
Now, if the Senator is talking about a
business that employs several hundred
people, that may not have a ramp or
something like that, that is nonacces-
sible, that is one thing. If the Senator
is talking about a small business, that
mom and pop establishment, that is
quite a different story.
. .Mr. . BUMPERS. Senator.- wlm.t I
,wa.nt. to lmow is, does the bill dlstln

-easily accomplishable,
-without much expense,. In accordance
 with the size of the business.

guish between those two as far as rem-
edies are concerned? There is no dis-
tinction between somebody with 3 em-
ployees and 30,000 employees in this

“bilL

Mr. HARKIN. Turning to injunctive
relief, the Senator is right, there is no
difference. But in terms of what the
court would find based upon the légis-
lation, based upon the record that we
have made and the report and the reg-

‘ulations that will be promulgated,

then the court would decide whether
or not what the plaintiff was seeking
in that - case. is readily achievable,
carried out

. Mr. BUMPERS. But my question is
this: Is there anything in the bill that
would preclude any person who feels
aggrieved by the lack of sccessibility
to a mom and pop grocery store with
three employees from immediately

.going to the: oourthouse and ﬂllng a

lawsuit?
_Mr. HARKIN, First of all, I will sa.y
to the Senator, and let me repeat

.again and again and again, there i8 no

provision for damages in this bill.
Mr. BUMPERS. Walt a minute.
Mr. HARKIN.. The aggrieved party

'cannot go down and sue for damages.

Mr. BUMPERS. Is the Senator abso-
lutely sure of that; in both title I and
title IT1, you cannot sue for damages?

Mr. HARKIN. Abeolutely‘ that is
out of the bill. - .

Mr. HATCH. Could I add something
1f that is possible, to the distinguished

8enator from Arkansas? There i8 no

right to sue for-damages on a private
Mr. HARKIN. That is right.
Mr. HATCH. The Attorney General
can sue to implement the civil penalty
Mr. HARKIN, In pattern and prac-
tice cases.
Mr. HA’I‘CH.Thatlsright The At-

.torney General can also ask for mone-
ta.rydamages,butitisnmitedtothe .

Attorney General.

Mr. HARKIN. That is right.

Mr. BUMPERS. S0 the Attorney
General would have to give permission
before you could sue for damages?

Mr. HATCH. No; the Attorney Gen-
eral could sue for damages.

Mr. BUMPERS. But not an individ-
ual?

Mr. HARKI‘N Let me make  this
clear. The Attorney General in a pat-
tern and practice case can find a viola-
tion, and can then levy a fine—it is not
damages—levy a fine. He can also re-
quest monetary damages-—not punitive
damages, only monetary damages—on
behalf of the aggrieved person, what-
ever monetary damages may have ac-
crued to that person. That is only the
Attorney General who can do that.

Mr. BUMPERS. The term “readily
achievable,” does that apply to both
transportation and public accommoda-
tions? You have some criteria set out

. CONGRESSIONAL RECORD — SENATE
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My question 1s, Does that term apply
to both title I and title III; public
transportation and public accommoda-
tions?

Mr. HARKIN. No. It only applies in
title I1I, I would respond to the Sena-
tor. It does not apply to transporta-
tion.

Mr. BUMPERS. Now, I understand.
‘“Readily accessible” applies to trans-
portation; does it not?

Mr. HARKIN. I does apply. .

Mr. BUMPERS. Readily achievable
in title IIX applies to public accommo-
dations. Going back to readily accessi-
ble, we discussed a moment ago the
question of buses, and the Senator
from Iowa has said that any buses
owned by a public entity prior to 30
days after enactment of this bill would
not have to be retrofitted.

Mr. HARKIN. The Senator is cor-
Mr. BUMPERS. If 1 am a disabled
person and I complain about a bus not
having a chair lift for my wheelchair,

my question 18, what does readily ac-

cessible mean? Does it mean that the
bus company is obligated to make that
bus readily accessible to me?

Mr. HARKIN. If the Senator is t.a.lk
ing about old buses and buses which
they have purchased or put in a pur-
chase order for prior to 30 days after

_enactment of this bill—

Mr. BUMPERS. The answer is “No ro
~ Mr, HARKIN. The answer is *No.”

Mr. BUMPERS. I think this is a very
important point. I want to be sure we
are right on that. The Senator is tell-
ing me that even the term “readily ac-
cessible” does not apply to any bus
purchssed prior to 30 days a.fter the
enactment of this bill.

Mr. HARKIN. That is absolutely
correct. :

Mr. BUMPERS. That is what the
colloguy is all about. I want to get
things like that clarified.

Mr. HARKIN. I understand.

Mr. BUMPERS. Now when it comes
to the regulations, for example, to im-
plement title IIT of this bill, the public
accommodations part, you have this
question of “readily achievable.” You
have this rather indefinite term “read-
fly achieveable” in here, you are
saying that the size of the bulilding,
the number of employees, the cost of
all those things go into determining
whether it is readily achievable or not.
I8 that correct?

Mr. HARKIN. The Senator is cor-
rect.

Mr. BUMPERS. So readily achieva-

"ble is a term that I am not familiar

in.the report.as to what is eonaldered»

. to'be readily achievable...

with as a term of art. I practiced law
for 20 years before I got into this busi-
ness and I never heard that term
before. So this is a new term that is in
this bill, and “readily achievable,” that
sort of is like beauty. It is In the eye of
the beholder, i3 it not?

Mr. HARKIN. Would the Senator
repeat the question?

Mr. BUMPERS. I sald the . term

“readily achlevable” 15 like.-the term . -

—



September 7, 1989 :

beauty. Beauty is in the eye of the be-
bolder und readlly achievabile means
Mm}uﬂgesmitmems.dousﬂ;

Mr. EA‘RKIN Asaln. H 1 oomid
Giroct the Benator’s aitention o a fur-
ther reading en puge 85 of the report.

Mr. BUMPBI{SPageGSo(tJheeom
mittee report.

Mr. HARKIN, Of tke report. T think
the Senator wes reading from part -of
ﬂntmrﬂerhtme!mdﬁy’adﬂet
Mr. BUMPERS. I read that. We are
im sgreement con this Youhnvesame
‘criteria set owt here,

. Mr. HARKIN. Idonot!mowtfﬂae
Scustor read on dswn to the end of
this page wnd clear onto the mext page
because X further defines what readly
schievalsle moams and whet It does aot

It & Ieportent te mote—" T would

read on forthem-—mmaﬂiy,
achieveble  is

u significasytly tesser or
lower stendard them the “undae
borden” standands wsed n (his title
and the “‘omdue’ ' standard
wed in title T * *’ “The ooncept of
resdily schieveibvie shosid net be oon-
fuped with the phraseology of “readly
avoessible.’ ” “The phrase “readilty wo-
ossslble #0 and ussble by individuals
with Jisabitithes” focus on the persen
madlsabm‘by Onthediherme
pageOs: -

-Imbeld'tﬂmewhnlemmue.
Mr. BUMPERS. Is i fair ¢0 say then
tioat 4 there is 2 harrier thet eannot

operator i8 not obligated to furwmish
scoess 1o his pince of businfss to a
persan? f3 that correct?

Mr. HARK{N. Just 8 momrat,

The Senstor 13 oorrect; mmless the
operator of that establisbment ean
make the servives readlly  awadhabie
withemnt undue burden.

Mr. BUMFPFRS. It seems o be that

the Sensdor is givimg with the right

hend snd taking away with the teft.

‘Mr. HARKIN. No. ft &5 the same.
Whnt I s saying {s If yon have a banr-
rier that cemnot be removed, readily
actieveSle, canmot be remweved, the op-
eraber of that establishment does nét
have to do anything else unliess they
can provide the servioes under the
suxxe criterta.

Mr. BOUWPERS.' ‘Wha.t wou ware
saying then 1 that even #f he cannot
readily schiewe a8 removal <f the bar-
rier, he il has Y provkie aooess to
the handicapped person through some
other method.

.er H.ARKIN l!tthmaﬁy-achiev

e, -

I&'KATCB Mhﬂ.gh’t
mmmmﬂlsumaﬂyuﬂﬂev-

e -
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so T understand whut we a:retafkhm'

about.

WMr. HARKIN. Maybe I conld rca.d
on to page 66 to the Senator, -

MNr. BUMPERS. Allright.’

Wr. HARKIN Ireadingl.

. “memtﬂxuonmeciﬂumntwhm an

wmmmummmm
ily achiesmble. .

With respect &0 .t.headopt.ton ofal.arm—
tive meihods, examples of “readily achieva-

Iﬂ:ueareﬂsehn:!sdmﬁmwe
included in there to ch.tmwhatwe

tﬂ:‘kmpk:.tﬂlmmthﬂ;bl-
RaTe, 50 et me clarify wiat I bellere
to be a contradiction tm thds bidl. -

Lt ws asgame that yeu aave 40 gbeps
in front of 2 business. T used to attend
the Tirst Methodist Chainch
Cuarleston, AR, and it had 30 steps. B
mever goowred to me wrtil my father's
tmemlthattlﬂswma‘b!gmo‘b‘lmm
alet of peuple,

Let us assume you have that and let
ws assume that it is determined that
removal of that barrier would not de
readily achlevable undermecﬂbeﬂa
of thisbiN. -

Wow what 1 m&elﬂm:ﬂwumbe
sasing, 1 say to the Semator, is even
though it is determimed thmat # s ot

would be, ‘we wiil say, 20 feet high and
76 feet long. But my paint s thix: 17 it
iz determined fhmt # 4s mot readily
achievable because of s costs yon are
saying that he is st obligated to pro-
vide services through some other alter-
native if that is readily arhievable.
reé‘%r HARKH( The Senator is cor-
Nr, BUMPERS. Well, § s reaﬂﬁy

a.chievable or it isnot. -
- Mr,

providing of services again mmy be
readily achievable or # may not. As I
seid, T gave un example. For example,
et us say there are 8B or 4 or 5 steps
going up to a dry cleaning estabtish-
ment, the mom amd pop eperation on
the oomer. 'I’oyutnm.nmn-pmd
remeove the steps might come as ®n
undue emount. But 4 a handicapped
person came- to the door and ssid, 1

S 1'07'6‘1

wan’t’bo'lwvemydxydm:ﬂmand.ﬂo
to the door, fine.

‘Mr. BUMPERS. Thatisn‘ﬂwe]lnnd
gopd. That is an eary example. The
one I gave you is not s0 easy. IT.am not
talking about where semebody who
can drive up to the drivedn window -
and come up to the first step and hand
in thelr dry cdleaning 1 aan telking -
sbout a case where the cost of provid-
ing access may very well cost as much
a3 that businesuman is gaing to take in
in the next 30 days.

Mr. HARKIN. Wel.lhhen.uthat‘ls
not really achievable he walﬂd nm;
have $o do M. .

Mr. HARKIM. Yes. :

mmauewm
do not have aocess to ks p\aoeo!busl—
ness, is that comect?

Mr. HARKIN, 'ﬂmtismd;

¥r. BUMPERS. That §s il T 'was

meto-aometh!ng!wuuld'nwethnve

U8. Senate, I am concerned. I am con-
cemed =bout what 1 think may put
some people put of busness. And the
reason we are here debrting this bill,
the reason we are talking abouot 1, is
that we mre obfigated here to welgh
the Interest of the rights ot the handi-
capped, which ought to be total,
against what 18 tbviously gaing o be
quite 2 burden for a 1ot of small busi-
And what 1 am trying to do 15 to set
this record straight so that these small
buginess people who do not want to
pay 2 penalty and ‘who want to come
into compliance have some  wunder-
standing of what their righ'ts are.

Now my question is thls: going back
to the same #Mlustration. Somebody 18
going to write some regulstions and
say, Tor example, yon will provide &
ramp for wheelchair people 11 the
building % less than 3 storles high.
Somebody is going to go to have to
mmake some kind of 8 regulatipn aboul
what yom do to provide arcessibiity
and ‘what you do hot do. And T axn 85-
suming that the Justice Department 18
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going to write some regula.tions. Is
that a falr statement?

Mr. HARKIN. That is a fair and ac-
curate statement.

Mr. BUMPERS. OK. Let us assume
that some businessman gets out there
and he says, “Look, this is a crazy reg-
ulation. I know that the Senator from
Florida and the Senator from Arkan-
.8a8 did not take leave of their senses,
and they did not intend for me to have
to comply with such an onerous
}Jtl:eren. It would bankrupt me if 1 did

But you know what the administra-
tive law i8 on regulations, do you not?
The courts almost always defer to the
“expertise” of the regulation writers.
In hundreds of cases where the court
writes a decision, the judge says, “I
think this regulation is crazy, too, and
if it were a case of first impression for
me, I would rule it invalid. But the
case 1law is that we always defer to the
expertise of the regulation writer.” -

80 you have got this same old prob-
lem that we have hassled with' for
years in the business community,
where they feel so terribly put upon
when they find an onerous regulation
and then find that the court feels an
obligation to defer to the regulation
writers. Is that not correct?

Mr. HARKIN. I want to respond to
the Senator by saying that I am every
bit as sensitive to the plight of small
businesses as the Senator is. I have
- never been a small business operator,
but the district I used to represent
- when I was in the other body and the
State that I now represent is a State
of many small businesses. That is basi-
cally the backbone of our State’s econ-
omy. Many of my relatives were small
business operators in the State of
Iowa. I can assure the Senator that
this Senator pald due diligence to
every aspect of this bill as it was draft-
ed, redrafted, negotiated, hammered
out, compromised, amended to make
gure that the burden on small busi-
nesses 13 modest, as we say in the legal
-profession, to make sure that we strike
a balance. Again, I would just tell the
Senator that we were basically faced
with two options. One, we could say,
do not do anything. Well, what does
that say :to handicapped persons—do

not do anything? Well, that is not ac--

ceptable. I am sure the Senator would
not want to stick to that—do not do
anything, leave things as they are.

On the other hand, we could have
gone completely the other way saying,
retrofit everything, make everything
accesgible, no exceptions. That would
have bankrupted the small business-
man. We did not want to do that. So
we crafted this language with this
readily achievable standard, with the
standards that we put in it to ensure
that the regulation writers from the
Justice Department cannot go off on
some tangent and write regulations
that would be onerous, burdensome,
and disastrous to amall businesses.

I can assure the Senator that this
Senator, because I am 80 interested in
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this area and because of my interest in
small business—and I serve on the dis-
tinguished Senator’s Small Business
Committee—that I am going to be
paying very close attention to this as
these regulations come out.

Now, again, we are going to have a..

chance to review those here. We will
get a chance to review those. And we

are going to make sure that they’

follow our intent in these regulations.
When they promulgate or propose reg-
ulations, the business community is
going to get them. They are going to
be able to talk to us and let us know
whether or not those are burdensome,
whether or not they are going to run
them out of business. At that point we
can go in and we can make the neces-
sary changes. The Senator knows the
regulatory process just as well as I do
and the way they promulsa.te regula-
ons. -

S0 I just want to state that this is
not the end of it.'It is not the end of
our oversight responsibilities either.
S0 when they promulgate those regu-
lations, and put them out -for review
and comment, we are the ones that are
going to look at them to make sure
they are responsible regulations. -

Mr. BUMPERS. Senator, why are
school buses exempt from the public
transportation part of this? .

- Mr, KENNEDY. If the Senator

woul& permit, there are provisions in’

here to.provide that those children
that are going to be of school age that
are going to need transportation will
be provided it in a way that will also
permit other children to be involved in
it.

This was an accommodatlon that
was worked out with the various
school boards, school districts, school
teachers, and the disability groups, re-
viewing the kinds of needs that those

within the disability groups had that -

were attending school.

" Mr. HARKIN. I did not hear the re-
sponse of my distinguished chairman,
but these entities are all covered
under section 504. That has been in
law for 15 years. That law covers
school buses right now anyway.

Mr. KENNEDY. And has worked in
a satisfactory way.

Mr. BUMPERS. Are public schools
exempt? In other words, if there is a
school bullding out heré with three
flights of stairs, do they have to come
into compliance?

Mr. HARKIN. I would reply to the
Senator, agaln, schools are covered
under sectlon 504 of the Rehabilita-
tion Act.

Mr. KENNEDY. The schools. a5 you
know, get title I funds and other kinds
of Federal funds. ..

Mr. BUMPERS. They were supposed
to have been covered a long time ago
under the Rehabilitation Act; 1s that
correct?

Mr. HARKIN. Yes.

Mr. BUMPERS. Have they been? -
Mr. KENNEDY. By and large, I
%eehlnk the overwhelmlng majority have

.

September 7, 1989

Mr. BUMPERS. 1 just have .two
quick questions. Does my colleague by
what percentage the Greyhound Corp.
says that this bill is going to Increase
the price of Greyhound bus tickets?

Mr. HARKIN. I would respond to
the Senator I do not know the exact
amount. What did they say? = -

Mr. BUMPERS. I understand they
say it is going to Increase the cost of
tickets by as much as 25 percent. That
is going to be an incentive for people
to take the plane rather t.ha.n a bus, is
it not? -

Mr. HARKIN. That is based on what
assumption for the cost of the lift?

Mr. BUMPERS. I do not know what
their assumptions are. But they say a
new bus costs about $200,000 and that
these lifts would cost as° much as
$30,000. Then they have to retrofit—
not retrofit, but they are going to have
to buy a different kind of a restroom

. to accommodate these folks.

Mr. HARKIN. I would respond t.o
the Senator, I spent over an hour in
my office the other day with the presl
dent of the Greyhound Corp.

As I sald earlier to the Senator from
South Carolina, he raised some very
grave concerns fn my mind about the
provision of bus services- small
towns and communities. That is why
we accepted the amendment offered
by the Senator from South. Carolina,
because I believe that amendment
struck a good compromise and a good
balance. Again, in this area, we will be
reviewing, after 3 years, the study that
OTA comes up with.

-That study will address, some ‘of the
concerns the Senator has ralsed.

Mr. BUMPERS. How many cities in
Iowa are dependent on bus service for
transportation? Does the Senator
know the answer to that? .

Mr. HARKIN. Iwouldsaylnexceas
of 200.

Mr. BUMPERS. That would be. a
good guess. In my State it is about 149.

‘Mr. HARKIN, I would say in excess
of 200. That is why I am very con-
cerned about this. .

I point out, in testimony we always
hear the price of lifts i1s between

0,000 and $35,000. I do not know {if
§e‘8enator heard the statement of

e Senator from Colorado earlier.
Currently there are lifts being In-
stalled on buses in Denver, CO, for less
than $12,000. These lifts take out only
one seat ‘and take no baggage ares
whatsoever. So, it really is not a
$30,000 or $35,000 cost.

I would also relterate what the Sena-
tor from Rhode Island said earlier.
When West Germany mandated lifts
on their buses, it is amazing what hap-
pened. Some entreprencurs went to
work and they developed this lift that
only cost $8,000 or $9,000. That is the
one being used in Denver. It is made in
West Germany. West Germany. .

1 will tell the Senator this and I will
gtake a lot of money on this bet with
the Senator. If we pass this bill we will
find businesses out there looking at
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4,000 buses that the Greyhound Corp.
has, plus a Iot of others, it is going to
be about 16 years from now when the
new buses will be phased in. We can
bet our bottom dollar someone is going
to be out there, the new technology is
going to come along and these new
lifts will be cheaper. There is just no
one looking for the way now because
there 18 no demand for it.

We all know we can get the 1ifts for
less than $12,000 installed. I bet my
bottom dollar in a couple or 3 years we
will get it lower than that.

I think Greyhound was using as a

basis their $30,000 or $35,000 lifts, I.

know that is not going to be the case
in the future. .

Mr. BUMPERS. One further ques-
tion. I heard this alluded to earlier in
the evening and I do not know how it
was resolved. :

Let us assume that somebody brings
an action against & business and they
make 20 counts of violations of this
act. Let us assume that the judge de-
termines that 19 of those counts are
specious, frivolous, and throws them
out and finds for the plaintiff on one
ground and provides.injunctive relief

_ on that one ground. .
R I8 the plaintiff entitled to attorney’s
ees? )

-Mr. HARKIN. The best answer I can
give the Senator, and I really do not
know, I honestly have to say I do not
know the answer to that. .

But from.a legal background, and
having practiced In court, as the Sena-
tor has, I would say that would be to

~ the court to determine the legal fees; I
suspect.

" Mr. BUMPERS. Let us assume the -

court throws out 15 allegations as
being specious and finds for. the plain-
tiff on 5. Do you know whether or not
that changes anything? _ ,

Mr. HARKIN. Well, again maybe
those five are the most {mportant.
Maybe those cases involve the ones
that caused the harm In the first
place. Again, I do not know. I have to
think this will be left to the court to
determine: A, whether or not they
should get attorney’'s fees and, B, how
much attorney’s fees they should get.

Mr. BUMPERS. I think the Senator
is probably right. There is a substan-
tial body of case law that says that if
any substantial portion of the com-
plaint is sustained, then they are enti-
tled to attorney’s fees.

How about the guy running a hard-
ware store, if he is a defendant? What
if the judge throws all 20 allegations
out? Is the hardware store owner enti-
tled to attorney’s fees?

Mr. HARKIN. Well, again if it is a
frivolous lawsuit the hardware store
owner could go after them for attor-
ney’s fees; if it 18 a frivolous suit. Obvi-
ously, if all 20 are thrown out that
almost seems to be a prima facie case,
‘but I do not know. That is up to the
court. Co

Mr. BUMPERS. The Senator from
New Mexico and I and a lot of us
‘passed these equal access to Justice
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bills here, saying that the business-
man whom the Government wrongful-
ly sues ought to be entitled to attor-
ney’s fees just like the prevalling
plaintiff is entitled to attorney’s fees.
In the caseé of the prevailing defend-
ant, the rule is, as I understand it, in
the case where all 20 allegations were
found to be specious and frivolous, the
court-still has to find that they were
brought in bad faith before the hard-
ware store owner can get attorney’s
fees. 8o the standard is quite different
for the two. And the businessman is
put at a very distinct disadvantage on
attorney’s fees in those cases.

Mr. HARKIN. 1 think in the case
the 8Senator is talking about, the Gov-
ernment 18 on one side of that case. I
agree with the Senator on that.

Mr. BUMPERS. I am not talking
about a case .where the Government
brings it. I am talking about where an
individual brings it. :

Mr. HARKIN. In this case the indi-
vidual here, a disabled person, my col-
league is right, would be able to get at-

torney’s fees. Again, it would be up to .

the court to decide how much and
what was a fair and reasonable
amount of attorney’s fees that person
could receive. : N

- Mr. BUMPERS. 1 thank the Senator

.for accommodating me. We may have

Just muddied up the record worse than
it already was. - - ’

Mr. HARKIN. I do not believe s0. I
think the Senator made a good contri- -

bution tonight. I think there were
some things that needed to be clarified
and I think they were clarified, and I
appreciated that. ’

Mr. BUMPERS. I commend the Sen-
ator for all the work he has done on
this. I know it has been a labor of love

for him. ‘He and the Senator from .

Massachusetts, the chairman, both
worked diligently on it and are to be
commended. S ’

I must say, I am not torn to the
extent that I am not going to vote for
the bill. But I am so0 concerned that I
am -going to watch the regulations
being written very carefully and get
my two bits worth in, in the comment
period. :

Mr. HARKIN. I can assure the Sena-
tor that as a member of his Committee
on Small Business, I will be right
behind him in that endeavor.

Mr. BUMPERS. I yield the floor.

The PRESIDING OFFICER. The
Senator from North Carolina.

LEGISLATIVE BRANCH APPRO-
PRIATIONS, FISCAL YEAR 1990

The Senate continued consideration
of the bill. .

The PRESIDING OFFICER. Under
the previous order, the clerk will
report HR. 3014.

The legislative clerk read as follows:

A bill (H.R. 3014) making appropriations
for the legislative branch for the fiscal year
ending September 3, 1990, and for other
b ! " )

S10763

. The PRESIDING . OFFICER. The
bill having been read the third time,
the question is, Shall it pass? The yeas
and nays have been previously or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. CRANSTON. I announce that
the Senator from Washington [Mr.
Apams]), the Senator from Montana
[Mr. Baucus], the Senator from Ohlo
[Mr. GLENN], the Senator from Ohio
[Mr. MrTzENBAUM], the Senator from
North Carolina [Mr. Saxrorpl, and
the Senator from Tennessee [Mr.

- 8A8SER] are necessarily absent.

Mr. SIMPSON. I announce .that the
Senator from Montana [Mr. BUrNs],
the Senator from Mississippi [Mr.
Lortl, the Senator from Alaska [Mr.
MurrowsKil, and the Senator from
Delaware [Mr, 1 are necessarily
absent. Co ' .-

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber who desire to vote? i

The result was announced—yeas 81,
nays 9, as follows: '

" .[Rollcall Vote No. 172 Leg.] ..

YEAS—81 )
Biden Gore McCain ’
Bingaman Gorton McClure
Bond . Graham Mikulski
Boren Gramm Mitchell
Boschwitz Gramley Moynthan
Bradley Harkin - Nickles -
Breaux Hatch Nunn
Bryan Hatfleld Packwood
Bumpers' Heflin Pell
Burdick Heins .Pressler . -
Byrd Hollings © Pryor
Chafee Humphrey Reid
Coats Inouye Riegle
Cochran Jeffords Robb -
Cohen Johnaton Rockefeller
Cranston Kassebaum Rudman
D’Amato Kasten Sarbanes
Dunforth Kennedy 8helby -
Daschle Kerrey S8imon |
DeConcini Kerry Simpson
Dodd Kohl Specter
Dole Lautenberg - Stevens .
Durenberger Levin Warner
Exon Litberman Wilson
Ford Lugar ’ Wirth

NAYS—9
Armstrong Gam McConnell
Conrad Helms Symms
Dixon Mack ‘Wallop

-
NOT VOTING-10

Adams Lott Sanford
Baucus Metzenbaum Bamer
Burns Murkowski .
Glenn .Roth

- 8o the bill, (H.R. 3014), as amended,

was passed.

Mr. REID. Mr. President, I move to
reconsider the vote by which the bill,
as amended, was passed.

Mr. NICKLES. I move to lay that on
the table.

The motion to lay on the table was
agreed to. ’

The PRESIDING OFFICER. The
Senator from Arkansas [Mr. BUMPERS]
is recognized.

Mr. REID. Will the Senator yield
until we finish a matter on this bili?

Mr. BUMPERS. I will be happy to
yield to the Senator from Nevada.



